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SECURITIES ACT OF 1933 
Release No. 6012/January 9, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15462/January 9, 1979 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20877/January 9, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10542/January 9, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 654/January 9, 1979 


FREEDOM OF INFORMATION ACT 
Release No. 57/January 9, 1979 


DELEGATION OF AUTHORITY TO COMPTROLLER 
AGENCY: Securities and Exchange Commission. 


ACTION: Final rule. 

SUMMARY: The Commission is adopting a rule 
delegating to the Commission’s Comptroller the 
function of compromise and collection of federal 
claims as required by the Federal Claims Collection 
Act of 1966, 31 U.S.C. 951 et seq. 

EFFECTIVE DATE: January 9, 1979. 

FOR FURTHER INFORMATION CONTACT: Philip 
Becker, Law Clerk, Office of the General Counsel, 
Securities and Exchange Commission, 500 North 


Capitol Street, Washington, D.C. 20549, (202) 
755-1234. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion is amending its regulations governing delegation 
of authority to delegate authority to its Comptroller to 
compromise and collect federal claims as required by 
the Federal Claims Collection Act of 1966, 31 U.S.C. 
951 et seq. in conformance with standards and pro- 
cedures which have been jointly promulgated by the 
Attorney General and Comptroller General, 4 CFR 
101.1-105.7. 


Accordingly, 17 CFR 200 is amended by adding a new 
section as follows: 


§ 200.30-13 Delegation of authority to Comptroller. 


Pursuant to the provisions of Pub. L. 94-29, 89 Stat 
163, Pub. L. 87-592, 76 Stat. 395, 15 U.S.C. 78d-1, 
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78d-2, the Securities and Exchange Commission 
hereby delegates, until the Commission orders other- 
wise, the following function to the Comptroller of the 
Commission, to be performed by him or under his 
direction by such person or persons as may be desig- 
nated from time to time by the Chairman of the 
Commission: The compromise and collection of 
Federal claims as required by the Federal Claims 
Collection Act of 1966, 31 U.S.C. 951 ef seq., in 
conformance with standards and procedures jointly 
promulgated by the Attorney General and Comptroller 
General, 4 CFR 101.1-105.7. 


(Sec. 25, 89 Stat. 163, 15 U.S.C. 78d-1; Sec. 2, 76 
Stat. 395 15 U.S.C. 78d-2) 


The Commission finds, in accordance with the 
Administrative Procedure Act, 5 U.S.C. 553 (b)(A), 5 
U.S.C. 553 (d), that the foregoing action relates solely 
to a rule of agency organization, procedure or practice 
and does not relate to a substantive rule. Accordingly, 
the foregoing action becomes effective immediately. 
In addition, the Commission finds that there is no 
burden on competition imposed by the foregoing 
action. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6013/January 10, 1979 


In the Matter of 


RETIREMENT PLAN FOR LEGAL AND OTHER 
PERSONNEL OF CAHILL GORDON & REINDEL 

80 Pine Street 

New York, NY 10005 


(18-24) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PRO- 
VISIONS OF SECTION 5 OF THE ACT INTERESTS OR 
PARTICIPATIONS IN THE RETIREMENT PLAN FOR 
LEGAL AND OTHER PERSONNEL OF CAHILL 
GORDON & REINDEL 


NOTICE IS HEREBY GIVEN that Cahill Gordon & 
Reindel (the “Applicant” or the “Firm’), a law firm 
organized as a partnership under the laws of the State 
of New York, on April 25, 1978, filed an application for 
an exemption from the registration requirements of 





the Securities Act of 1933 (the “Act”) for partici- 
pations or interests issued in connection with its 
Retirement Plan for Legal and Other Personnel (the 
“Plan”). All interested persons are referred to that 
document, which is on file with the Commission, for 
the facts and representations contained therein, which 
are summarized below. 


Introduction 


The Plan covers Applicant’s partners and full-time 
salaried employees who have attained age 25 and have 
completed three years of service with the Firm. At 
September 30, 1978, 44 partners, 49 other attorneys 
and 61 non-legal employees were participating. 


Applicant states that the Plan is of the type commonly 
referred to as a “Keogh” plan which covers persons (in 
this case, Applicant’s partners) who are “employees” 
within the meaning of Section 401(c)(1) of the Internal 
Revenue Code of 1954 (the “Code”) and, therefore, the 
exemption provided by Section 3(a)(2) of the Act is 
inapplicable to interests in the Plan, absent an order 
of the Commission issued under said Section 3(a)(2). 


In relevant part, Section 3(a)(2) provides that the 
Commission, by rules and regulations or order, shall 
exempt from the provisions of Section 5 of the Act 
any interest or participation issued in connection with 
a pension or profit-sharing plan which covers 
employees, some or all of whom are employees within 
the meaning of Section 401(c)(1) of the Code, if and to 
the extent that the Commission determines this to be 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Description and Administration of the Plan 


Applicant states that the Plan was originally 
established effective as of January 1, 1968 and was 
amended most recently, effective October 1, 1976, 
primarily to comply with the requirements of the 
Employee Retirement Income Security Act of 1974 
(“ERISA”). Applicant has received a determination 
letter from the Internal Revenue Service that the Plan, 
as sO amended, meets the requirements for quali- 
fication under Section 401 of the Code. 


Applicant contributes to the Plan for each fiscal year 
in respect of each participating partner that amount, if 
any, designated by such partner not exceeding 7% of 
an amount equal to the lesser of such partner’s share 
of Firm net income for such year or $100,000, less the 
applicable Social Security wage base for that year. In 
respect of each participating employee, Applicant 
contributes 7% of an amount equal to the lesser of 
the employee’s nondeferred compensation for that 


fiscal year or $100,000, less the applicable Social 
Security wage base for such year. A participant may 
make voluntary contributions to the Plan of up to 10% 
of such participant’s aggregate compensation (or 
share of Firm income) for all years during which such 
person has been a participant, subject to certain 
limitations. The interest of each participant in the 
Plan is fully vested at all times. 


The Plan is administered by three Trustees under an 
amended Trust Agreement (the “Trust Agreement”) 
who are appointed by and serve at the pleasure of the 
Firm. The present Trustees are all partners of the 
Firm. All assets of the Plan are maintained by Marine 
Midland Bank. Applicant has retained Wertheim Asset 
Management Services Incorporated as the registered 
investment adviser for the Plan and Stone, Young & 
Co., actuaries, as employee benefit plan consultants. 


The Plan provides that the trustees establish rules for 
the administration of the Plan, interpret its provisions 
and have authority over the investment of the Plan’s 
funds. However, the investment adviser has been 
given authority to designate the investment securities 
in which Plan assets are to be invested. 


Applicant states that all contributions under the Plan 
are paid to a single trust maintained by Marine 
Midland Bank. Such funds are invested in two invest- 
ment funds maintained solely and separately for the 
investment of Plan moneys. The first fund is a fixed 
income fund consisting of obligations issued or 
guaranteed by the United States or an instrumentality 
thereof or by a State or political subdivision thereof, 
bonds, notes or debentures and deposits in banks, 
trust companies or savings banks. The second fund is 
a discretionary fund consisting of such securities and 
other investments as the Trustees of the Plan deem 
proper and suitable. While the Trust Agreement allows 
Plan assets to be commingled in collective funds and 
pooled for joint ventures into oil and gas drilling, 
Applicant represents that no such commingling or 
pooling has occurred, nor is either contemplated. 


Applicant states that if the partnership were a 
corporation, interests and participations in the Plan 
would be exempt under Section 3(a)(2) of the Act. 
Applicant submits that merely because it is 
unincorporated is no reason for subjecting such 
interests and participations to the registration require- 
ments of the Act. Applicant further submits that the 
intent of Congress in excluding from the exemption 
plans in which self-employed persons were partici- 
pants was to prevent the sale without registration of 
interests in prepackaged plans offered by financial 
institutions to self-employed persons lacking the 
sophistication to protect themselves and their 
employees, and that the provision permitting the 
Commission to grant exemptions upon application 
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included in Section 3(a)(2) of the Act makes available 
an exemption for partnership plans where the plan and 
the entity involved are comparable to corporate plans 
exempted by Section 3(a)(2). 


Applicant also states that the Plan covers partners 
and employees of a single firm and is not a uniform 
prototype plan of a type designed to be marketed by a 
sponsoring financial institution or promoter to 
numerous unrelated self-employed persons. Applicant 
represents that assets of the Plan have not been and 
will not be commingled in any collective investment 
fund unless such fund has been registered under the 
Act. 


Applicant represents that it has not distributed and 
does not intend to distribute any type of promotional 
material relating to the Plan (other than such material 
as Applicant is required under ERISA to distribute to 
participants or to employees) and has not made and 
does not intend to make any solicitation of voluntary 
contributions under the Plan. 


Applicant states that it is engaged in furnishing legal 
services of a type which necessarily involves sophisti- 
cated and complex financial matters and, for that 
reason as well as the extensive administrative control 
over the Plan maintained by the Firm, is able to 
represent adequately its interests and the interests of 
its employees who are participants in the Plan. 


Applicant concludes that for the foregoing reasons, 
granting the requesting exemptive order would be 
appropriate in the public interest, consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 5, 1979, at 5:30 
p.m. submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement of the nature of his or her interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he or she 
may request to be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicant at the address stated above. 
Proof of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. An order 
disposing of the matter will be issued as of course 
following February 5, 1979, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notice or order issued in this matter, 
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including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6014/January 11, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15489/January 11, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10551/January 11, 1979 


Revision of Forms, Reports and Regulations 
AGENCY: Securities and Exchange Commission. 


ACTION: Final forms. 


SUMMARY: The Commission has decided not to 
revise any of the items in new registration statement 
Forms N-1 and N-2 on which submission of additional 
comments by the public was invited. 


EFFECTIVE DATE: January 11, 1979. 


FOR FURTHER INFORMATION CONTACT: 


Glen Payne, Esq., Special Counsel (202-755-1739) 
or Dianne E. O’Donnell, Esq. (202-755-1796), 
Division of Investment Management, Securities and 
Exchange Commission, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: On August 28, 
1978, the Commission issued a release adopting an 
integrated registration and reporting system for 
management investment companies. This system is 
composed of the following forms and rule: revised 
Form N-8A [17 CFR 274.10], the notification of 
registration under the Investment Company Act of 
1940 (“1940 Act”) [15 U.S.C. 80a et seq. as amended 
by Pub. L. No. 91-547 (December 14, 1970)]; two new 
integrated registration statement forms to be used by 
management investment companies to register their 
securities under the Securities Act of 1933 (“1933 
Act”) [15 U.S.C. 77a et seq. as amended by Pub. L. 
No. 94-29 (June 4, 1975)], to meet the requirements of 
filing a registration statement under the 1940 Act, or 
accomplish both of these objectives—Form N-1 [17 





CFR 239.15] for open-end companies and Form N-2 
[17 CFR 239.14] for closed-end companies; revised 
Form N-1R [17 CFR 249.330, 274.101], the annual 
report form for management investment companies 
under the 1940 Act and the Securities Exchange Act of 
1934 [15 U.S.C. 78a et seq. as amended by Pub. L. 
No. 94-29 (June 4, 1975)]; and new Rule 8b-16 [17 
CFR 270.8b-16] under the 1940 Act, requiring all 
investment companies which file Form N-1R to file. an 
annual update of their 1940 Act registration statement 
within 120 days of the close of the fiscal year.! In that 
release, the Commission invited additional submis- 
sion of comments by interested persons on ten items 
of new registration statement Forms N-1 and N-2. 

The period for filing such additional comments 
expired on October 16, 1978. 


No letters of comment were received concerning any 
of the items in Forms N-1 or N-2 upon which 
additional public comment was invited. In the period 
since adoption of the new registration statement 
forms, no information has come to the attention of 
the Commission which would lead to a conclusion 
that any of these items should be revised. Therefore, 
the Commission has decided not to revise those items 
in Forms N-1 and N-2 upon which it invited additional 
public comment. 


One letter of comment was received concerning Item 1 
of Part | of Form N-1 (“Cover Page”). While this item 
was not included in those items of Forms N-1 and N-2 
upon which additional comment by the public was 
invited, the Commission believes it appropriate to 
examine the issue raised by this commentator. The 
commentator noted that Item 1 in Part | of Form N-1 
does not specifically permit a mutual fund to state on 
the cover page of its prospectus that its shares are 
sold at no load, and requests that the instructions to 
the above item be amended to permit mutual funds 
whose shares are sold without a sales charge to state 
that fact on the cover page of the prospectus. The 
Commission is of the view that such an amendment of 
the instructions to this item is unnecessary for two 
reasons. First, subpart (e) of the Cover Page item 
specifically allows “at the discretion of the registrant 

. such legend, logotype, pictures, or other 
attention-getting devices that are not misleading” to 
appear on the cover page of a mutual fund’s 


prospectus. The Division of Investment Management 
interprets the term “attention-getting device” as 
allowing a registrant to highlight on the cover page of 
its prospectus any non-misleading description of the 
entity that it desires, including the fact that its shares 
are sold without a sales charge. Thus, there is no 
need to permit specifically such a statement to appear 
on the cover page. 


In addition, as noted in Securities Act Release No. 
5964, a new item has been included in Form N-1 to 
ensure that a synopsis of information concerning the 
key investment policies, operations and activities of a 
mutual fund will appear in the forepart of the 
prospectus. This item (Item 2 of Part |!) specifies in 
subpart (c) thereof that information concerning the 
maximum sales load, both as a percentage of the net 
amount invested and as a percentage of the offering 
price, must appear in the synopsis. Given the fact that 
the new synopsis section of mutual fund 
prospectuses will include information concerning the 
maximum sales charge at which a particular fund’s 
shares are sold, the Commission is of the view that 
there is no need to require such information to appear 
on the cover page as well. 


OTHER MATTERS 


Revised Form N-1R is being put into EDP format by 
the Office of Data Processing so that the information 
reported thereon can be readily processed by that 
Office. Thus, the official text of the form that will be 
printed and distributed to the public will not appear 
exactly in the form of the revised Form N-1R that was 
printed in the SEC Docket shortly after its adoption, 
but any differences that result will relate only to style. 
The substance of revised Form N-1R will remain the 
same. For the convenience of registrants, copies of 
revised Form N-1R will be available after March 1, 
1979, at the Commission’s Publications Section in 
Washington, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








1 See Securities Act Release No. 5964 [43 FR 39548 
(September 5, 1978)]. 


2 Submission of additional comments from the public 
was invited on the following items: Items 8, 12 and 
13(c) of Part | and Items 1(b)(14) and 8 of Part Il of 
Form N-1 and Items 10, 14 and 15(c) of Part | and 
Items 4(b)(15) and 9 of Part Il of Form N-2. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15461/January 5, 1979 


Filing and Reporting Requirements Relating to 
Institutional Investment Managers 
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AGENCY: Securities and Exchange Commission. 


ACTION: Final rules. 

SUMMARY: The Commission announces the amend- 
ment of the rule and form governing the reporting 
requirements of institutional investment managers 
exercising investment discretion over accounts having 
in the aggregate more than $100,000,000 in exchange- 
traded or NASDAQ-quoted equity securities. Under 
the amendment, as adopted, such managers are 
required to file a report within 45 days after the end of 
each calendar year and within 45 days after the last 
day of the first three calendar quarters of the 
subsequent year. 


EFFECTIVE DATE: February 5, 1979. 


FOR FURTHER INFORMATION CONTACT: W. Scott 
Cooper, Esq. (202-755-1792), Division of Investment 
Management, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission (the “Commission”) today 
announced the amendment of Securities Exchange 
Act Rule 13f-1 [17 CFR 240.13f-1] and related Form 
13F [17 CFR 249.325], pursuant to Section 13(f) of the 
Securities Exchange Act of 1934 [15 U.S.C. 78a et 
seq. as amended by Pub. L. No. 94-29 (June 4, 1975)] 
(the “Exchange Act”). The amendment to the Rule and 
Form adopted today requires that institutional 
investment managers, subject to the reporting 
requirements under the Rule, file a report on a 
quarterly basis rather than annually as_ originally 
adopted on June 15, 1978, and announced in 
Exchange Act Release No. 14852 [43 FR 26700]. 


Section 13(f) of the Exchange Act was adopted by 
Congress as part of the Securities Acts Amendments 
of 1975. The reporting system required by Section 
13(f) is intended to create in the Commission a central 
repository of historical and current data about the 
investment activities of institutional investment 
managers, in order to improve the body of factual data 
available and to facilitate consideration of the 
influence and impact of institutional investment 
managers on the securities markets and the public 
policy implications of that influence. Section 13(f) 
empowers the Commission to adopt rules which 
would create a reporting and disclosure system to 
collect specific information concerning Section 
13(d)(1) [15 U.S.C. 78m(d)(1)]" equity securities held 





1 Any equity security of a class which is registered 
pursuant to Section 12 of the Exchange Act [15 U.S.C. 
781], or any equity security of an insurance company 
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in accounts over which certain institutional 
investment managers exercise investment discretion. 
It gives the Commission broad rulemaking authority to 
determine the size of the institutions required to file 
reports, the format and frequency of the reporting 
requirements, and the information to be disclosed in 
each report. 


The Rule, as adopted on June 15, 1978, required that 
an institutional investment manager exercising 
investment discretion with respect to accounts having 
more than $100,000,000 or more in exchange-traded or 
NASDAQ-quoted equity securities on the last day of 
any of the twelve calendar months of a calendar year 
file annually with the Commission, and, if a bank, 
with the appropriate banking agency, within 45 days 
after the last day of such calendar year, five copies of 
Form 13F. The form required the reporting of the 
name of the issuer and the title of class, CUSIP 
number, number of shares or principal amount in the 
case of convertible debt, and aggregate fair market 
value of each such equity security held. The form also 
required information concerning the nature of 
investment discretion and voting authority possessed. 


When the Commission announced the adoption of 
Rule 13f-1, the Commission solicited comment on the 
usefulness and practicality of quarterly reporting. The 
Commission received 124 letters of comment during 
the comment period which expired on August 31, 
1978. In general, the main areas of comment related to 
the usefulness of the information and the attendant 
costs. 


Many commentators felt quarterly information on the 
holders of common stock would be invaluable to a 
trading desk involved in block transactions and would 
facilitate the function of block trading and enhance 
the liquidity of the marketplace. A number of 
commentators pointed out that quarterly reporting 
would provide a greater basis for comparison 
shopping among investment managers. Such 
commentators emphasized that an evaluation of the 
investment philosophy and policies of a prospective 
manager is crucial in making an effective comparison 
and that such an evaluation is dependent upon a 
periodic examination of a managers investment 
decisions as reflected by his holdings and 
transactions. Both corporations and financial 
reporting services asserted that quarterly reporting is 





which would have been required to be so registered 
except for the exemption contained in Section 
12(g)(2)(G) of the Exchange Act, or any equity 
security issued by a closed-end investment company 
registered under the Investment Company Act of 1940 
{15 U.S.C. 80a-1 et seq.]. 





needed to provide corporate treasurers with current 
information concerning institutions owning their own 
stock. They pointed out that many stockholders take 
ownership in nominee or street name, making it 
difficult to trace such information and making it 
difficult to secure proxies on important corporate 
matters. 


The comments in opposition to the usefulness of 
quarterly reporting took issue with the assertions that 
more frequent reports would be of utility to block 
traders or enhance market liquidity. Commentators 
opposed to quarterly reporting also disputed the 
usefulness of the reports as providing a basis for 
comparison among different investment managers. In 
addition, opponents to quarterly reporting believed 
that information about stock ownership was either 
currently available or more properly required under the 
beneficial ownership reporting requirements. 


Based upon the estimates of the cost of compliance 
with the reporting requirements supplied by 
prospective reporting institutions, it appears that the 
cost to the institutions is generally low in comparison 
with the size of the institution which is required to 
report. The mean of all the estimates submitted to the 
Commission was $3,000 per report. 


Although acknowledging relatively low cost, those 
commentators opposed to quarterly reporting stated, 
among other things, that the cost of compliance 
outweighed the benefit to the public in increasing the 
frequency of reporting and that as another cost of 
doing business it would reduce to the ability of 
operations such as bank trust departments to become 
profitable. 


The Commission has concluded that it is in the public 
interest to require quarterly reporting at this time, 
because, among other things, the Commission does 
not perceive any significant obstacles to quarterly 
reporting nor any undue hardship for reporting 
institutions. In addition, the Commission believes 
that the simplicity of the form and the recent issuance 
of an interpretative release* will enhance the 
likelihood of an effectively functioning system. The 
utility of the information was evidenced by the large 
number of commentators who expressed an interest in 
receiving information from quarterly reports. Finally, 
if quarterly reporting is not required at this time, such 
data might be lost altogether thereby creating gaps in 
the continuous flow of information which may be 
utilized for future policy decisions. 


The amendments to Rule 13f-1 and Form 13F require 





2 Exchange Act Release No. 15292 dated November 2, 
1978 [43 FR 52697, November 14, 1978]. 


an institutional investment manager subject to the 
reporting requirements for a particular calendar year 
to file Form 13F within 45 days after the last day of 
such calendar year and within 45 days after the last 
day of each of the first three calendar quarters in the 
subsequent calendar year. 


Certain Findings 


As required by Section 23(a)(2) of the Exchange Act 
[15 U.S.C. 78w(a)(2)], the Commission has considered 
the impact which the Rule and Form as amended 
herein would have on competition. The Commission 
has found that requiring the filing of Form 13F ona 
quarterly basis will not significantly burden 
competition. Furthermore, the Commission has 
determined that any possible resulting competitive 
burdens will be outweighed by, and are necessary and 
appropriate to achieve, the benefits of this 
information to investors. 


As mandated by Section 13(f)(4), in exercising its 
authority under Section 13(f) the Commission has 
determined that its action is appropriate in the public 
interest and for the protection of investors. The 
Commission finds that the cost of the amendments to 
the Rule and Form adopted herein are not 
unreasonable in light of the purposes of the statute. 


1. 17 CFR Part 240 is amended by revising paragraph 
(a) of §240.13f-1 to read as follows: 


§240.13f-1 Reporting by institutional investment 
managers of information with respect to accounts 
over which they exercise investment discretion. 


(a) Every institutional investment mana- 
ger which exercises investment discretion 
with respect to accounts holding section 
13(f) securities, as defined in paragraph (c) 
of this section, having an aggregate fair 
market value on the last trading day of any 
month of any calendar year of at least 
$100,000,000 shall file a report on Form 
13F [§249.325 of this Chapter] with the 
Commission within 45 days after the last 
day of such calendar year and within 45 
days after the last day of each of the first 
three calendar quarters of the subsequent 
calendar year. 


2. 17 CFR Part 249 is amended by revising General 
Instruction C of Form 13F (§249.325) as follows: 


§249.325 Form 13F, report of institutional investment 
managers pursuant to Section 13(f) of the Securities 
Exchange Act of 1934. 
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General Instructions 


* * * 


C. Filing of Form 13F. Five copies of Form 13F shall 
be filed with the Commission within 45 days after the 
end of the calendar year 1978 and each calendar year 
and the first three calendar quarters of each calendar 
year thereafter. As required by Section 13(f)(4) of the 
Act, a Manager which is a bank, the deposits of which 
are insured in accordance with the Federal Deposit 
Insurance Act, shall file with the appropriate 
regulatory agency a copy of every report filed with the 
Commission pursuant to this subsection by or with 
respect to such bank. The appropriate regulatory 
agency with which a copy of this report is to be filed 
for: 


3. 17 CFR Part 249 is amended by revising the cover 
page of Form 13F (§249.325) to read as follows: 


FORM 13F 


INFORMATION REQUIRED OF INSTITUTIONAL 
INVESTMENT MANAGERS PURSUANT TO SECTION 
13(f) OF THE SECURITIES EXCHANGE ACT OF 1934 
AND RULES THEREUNDER 


* * * 


Report for the calendar year or Quarter Ended_19_ 
AUTHORITY; EFFECTIVE DATE 


The Commission hereby adopts the amendment of 
Rule 13f-1 and Form 13F, effective February 5, 1979, 
pursuant to the authority set forth in Sections 13(f) 
and 23 of the Exchange Act [15 U.S.C. 78m(f) and 
78w]. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15462/January 9, 1979 


SEE 
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SECURITIES ACT OF 1933 
Release No. 6012/January 9, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15463/January 8, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10544/January 8, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 655/January 8, 1979 


ADMINISTRATIVE PROCEEDING 
File No. 3-5576 


In the Matter of 


FIRST STATE FINANCIAL, INC. 
5507 South Lewis 

Tulsa, Oklahoma 74105 
(8-16927) (801-8431) 


SIDNEY |. SHUPACK 
5507 South Lewis 
Tulsa, Oklahoma 74105 


MEYER (MIKE) ROBINOWITZ 
7204 South Gary Avenue 
Tulsa, Oklahoma 74136 


JACK W. WARREN 
4428 East 49th Street 
Tulsa, Oklahoma 74135 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these proceedings under the Securities Exchange 
Act of 1934, the Investment Advisers Act of 1940 and 
the Investment Company Act of 1940', First State 
Financial, Inc. (First State), registered as both an 
investment adviser and a broker-dealer, Sidney |. 
Shupack (Shupack), president and a director of First 
State and First State Capital Fund, Inc. (First State 
Capital), a registered investment company, Meyer 
(Mike) Robinowitz (Robinowitz), a director of First 
State and First State Capital, and Jack W. Warren 





1 In the Matter of First State Financial, Inc., et al., 
Administrative Proceeding File No. 3-5576, instituted 
on October 26, 1978. 





(Warren), an officer and director of First State and 
First State Capital, have, without admitting or denying 
the allegations in the Order for Proceedings, 
submitted Offers of Settelement which the Commis- 
sion has determined to accept. 


On the basis of the Order for Proceedings and First 
State’s Offer of Settlement, it is found that: First 
State wilfully violated and wilfully aided and abetted 
violations of Section 206 of the Investment Advisers 
Act of 1940, Section 17(a) of the Securities Act of 
1933, Section 10(b) of the Securities Exchange Act of 
1934 and Rule 10b-5 thereunder, and Sections 17(a) 
and 20(a) of the Investment Company Act of 1940 and 
Rules 20a-1 and 20a-2 thereunder, and that First State 
wilfully aided and abetted violations of Sections 10(f), 
13(a)(3), 15(c), and 17(f) of the Investment Company 
Act of 1940. 


On the basis of the Order for Proceedings and 
Shupack’s Offer of Settlement, it is found that: 
Shupack wilfully violated and wilfully aided and 
abetted violations of Section 206 of the Investment 
Advisers Act of 1940, Section 17(a) of the Securities 
Act of 1933, Section 10(b) of the Securities Exchange 
Act of 1934 and Rule 10b-5 thereunder, and Section 
20(a) of the Investment Company Act of 1940 and 
Rules 20a-1 and 20a-2 thereunder, and that Shupack 
wilfully aided and abetted violations of Sections 10(f), 
13(a)(3), 15(c), 17(a), and 17(f) of the Investment 
Company Act of 1940. 


On the basis of the Order for Proceedings and the 
Offers of Settlement of Robinowitz and Warren, it is 
found that: Robinowitz and Warren each wilfully 
violated and wilfully aided and abetted violations of 
Section 20(a) of the Investment Company Act of 1940 


and Rules 20a-1 and 20a-2 thereunder, and that 
Robinowitz and Warren each wilfully aided and 
abetted violations of Section 206 of the Investment 
Advisers Act of 1940, Section 17(a) of the Securities 
Act of 1933, Section 10(b) of the Securities Exchange 
Act of 1934 and Rule 10b-5 thereunder, and Sections 
10(f), 13(a)(3), 15(c), 17(a), and 17(f) of the Investment 
Company Act of 1940. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offers of 
settlement. 


Accordingly, IT IS ORDERED, effective on the date of 
this Order, that: 


1. Pursuant to Section 203(e) of the Investment 
Advisers Act of 1940, the registration as an 
investment adviser of First State Financial, Inc., be, 
and it hereby is, revoked; 


2. Pursuant to Section 203(f) of the Investment 


Advisers Act of 1940, Sidney |. Shupack be, and 


hereby is, barred from being associated with an 
investment adviser; 


3. Pursuant to’ Section 203(f) of the Investment 
Advisers Act of 1940, Meyer (Mike) Robinowitz and 
Jack W. Warren be, and hereby are, suspended for a 
period of six (6) months from being associated with 
an investment adviser; 


4. Pursuant to Section 9(b) of the Investment 
Company of 1940, First State Financial, Inc., be, and 
hereby is, permanently prohibited from serving or 
acting as an investment adviser or depositor of, or 
principal underwriter for, a registered investment 
company; 


5. Pursuant to Section 9(b) of the Investment 
Company Act of 1940, Sidney |. Shupack, Meyer 
(Mike) Robinowitz and Jack W. Warren be, and hereby 
are, permanently prohibited from serving or acting as 
an employee, officer, director, member of an advisory 
board, investment adviser or depositor of, or principal 
underwriter for, a registered investment company or 
affiliated person of such investment adviser, 
depositor, or principal underwriter; 


6. Pursuant to Section 15(b) of the Securities 
Exchange Act of 1934, Sidney |. Shupack be, and 
hereby is, suspended for a period of thirty (30) 
calendar days from being associated with a broker or 
dealer; and 


7. Pursuant to Section 15(b) of the Securities 
Exchange Act of 1934, First State Financial, Inc., 
Meyer (Mike) Robinowitz, and Jack W. Warren be, and 
hereby are, censured in their capacities as a 
broker-dealer and as persons associated with a 
broker-dealer, respectively. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15464/January 8, 1978 


Orders have been issued granting the application 
requesting withdrawal of the common stocks (par 
value $1.00) of the following companies from listing 
and registration on the American Stock Exchange, 
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Inc.: ESSEX CHEMICAL CORPORATION; INTERWAY 
CORPORATION; SUN ELECTRIC CORPORATION; and 
TOKHEIM CORPORATION. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15465/January 8, 1979 


In the Matter of 
AMERICAN SAFETY EQUIPMENT CORPORATION 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT. 


The Securities and Exchange Commission has issued 
an order granting the application of American Safety 
Equipment Corporation (“Applicant”), a wholly owned 
subsidiary of The Marmon Group, Inc., pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
for an exemption from the reporting requirements of 
Section 15(d) of that Act. 


It appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with 
the public interest or the protection of investors 
inasmuch as none of the Applicant’s common stock is 
held publicly, and there is no trading in its securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15466/January 8, 1979 


Administrative Proceeding File No. 3-5578 
In the Matter of 
WEKSLER INSTRUMENT CORPORATION 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Weksler 
Instruments Corporation (the “Applicant”) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
as amended (the “1934 Act”) for an exemption from 
the reporting requirements of Sections 13 and 15(d) of 
the 1934 Act. 
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Since, as the result of a merger with WIC Newco, Inc., 
the Applicant no longer has any publicly owned 
common stock, it appeared to the Commission that 
granting the requested exemption would not be 
inconsistent with the public interest or the protection 
of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15467/January 8, 1979 


Administrative Proceeding File No. 3-5566 
In the Matter of 


AMERICAN FAMILY MUTUAL 
PANY 


INSURANCE COM- 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
an order granting the application of American Family 
Mutual Insurance Company (“Applicant”), pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
for a partial exemption from the reporting 
requirements of Section 15(d) of that Act. 


It appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with 
the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15468/January 8, 1979 


Administrative Proceeding File No. 3-5526 


In the Matter of 


WASHINGTON MUTUAL SAVINGS BANK, AS 
Originator and Servicer 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE SECURITIES EXCHANGE 
ACT OF 1934 


The Securities and Exchange Commission has issued 
an order granting the application of Washington 





Mutual Savings Bank for an exemption from certain 
reporting requirements of Section 15(d) of the 
Securities Exchange Act of 1934. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15469/January 8, 1979 


Administrative Proceeding File No. 3-5559 
In the Matter of 
INTERPOOL LIMITED 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Interpool Limited 
(the “Applicant”) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 for an exemption 
from the reporting requirements of Section 15(d) of 
the Act. 


On November 27, 1978, a notice was issued on the 
filing of said application giving interested persons an 
opportunity to request a hearing and stating that an 
order disposing of the application might be issued 
upon the basis of the information stated therein 
unless a hearing should be ordered. No request for a 
hearing has been filed and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 





AO. 
SECURITIES EXCHANGE ACT OF 1934 55 3, 
Release No. 15470/January 8, 1979 


Administrative Proceeding File No. 3-5575 
In the Matter of 


THE DIVERSEY CORPORATION 


File No. 81-382 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT. 


The Securities and Exchange Commission has issued 
an order granting the application of The Diversey 
Corporation (the “Applicant”) pursuant to Section 
12(h) of the Securities Exchange Act of 1934, as 
amended (the “1934 Act”), for an exemption from the 
obligation pursuant to Section 15(d) of the 1934 Act to 
file periodic reports. 


Since the Applicant has become the wholly-owned 
subsidiary of ORON, Inc., a wholly-owned subsidiary 
of The Molson Companies Ltd., a Canadian 
corporation, as a result of a merger, it appeared to the 
Commission that granting the requested exemption 
would not be inconsistent with the public interest or 
the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15471/January 8, 1979 


Administrative Proceeding File No. 3-5586 
In the Matter of 

INDIAN HEAD INC. 

(81-430) 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Indian Head Inc. 
(the “Applicant”), a Delaware corporation, pursuant to 
Section 12(h) of the Securities Exchange Act of 1934 
for an exemption from the reporting requirements of 
Section 15(d) of that Act. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the public 
interest, and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15472/January 8, 1979 


Administrative Proceeding File No. 3-5591 

In the Matter of 

SOUTH SHORE PUBLISHING CO., INC. 

File No. 81-440 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until January 29, 
1979, to request a hearing on an application by South 
Shore Publishing Co., Inc. (“Applicant”), pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
for an order exempting Applicant from the provisions 
of Sections 13 and 15(d) of that Act. 


The Applicant became subject to the periodic 
reporting requirements of the 1934 Act in 1969. On 
October 6, 1978, the stockholders of the Applicant 
approved a reverse split of its common stock. As a 
result of this action, the Company has only three 
stockholders. 





SECURITIES EXCHANGE ACT OF 1940 
Release No. 15473/January 8, 1979 


Administrative Proceeding File No. 3-5615 
In the Matter of 


ISL LIQUIDATING CORPORATION 
(formerly Leonard Silver International, Inc.) 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until January 29, 
1979 to request a hearing on an application by ILS 
Liquidating Corporation (“Applicant”), pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
for an order exempting Application from the 
provisions of Section 15(d) of that Act. 


On September 11, 1978, Applicant’s assets were sold 
to Elwot Corporation, a wholly owned subsidiary of 
Towle Manufacturing Company in exchange for Towle 
Stock. Applicant’s stock is no longer publicly traded. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15474/January 8, 1979 


Administrative Proceeding File No. 3-5592 

In the Matter of 

GRAND UNION CO. 

File No. 81-429 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until January 29, 
1979, to request a hearing on an application by Grand 
Union Co. (the “Applicant”’), a wholly-owned 
subsidiary of Cavenham (USA) Inc., pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
as amended (the “1934 Act”), for an order exempting 
the Applicant from the provisions of Section 15(d) of 
the 1934 Act. 


On July 15, 1978, Applicant’s 4 1/8% Subordinated 
Debentures matured and the funds necessary to pay 
the principal and interest due have been deposited 


with an independent Trustee. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15475/January 8, 1979 


Administrative Proceeding File No. 3-5589 

In the Matter of 

WORCESTER CONTROLS CORPORATION 
File No. 81-402 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until January 29, 
1979, to request a hearing on an application filed by 
Worcester Controls Corporation (the ‘“Applicant”), 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, for an order exempting the Applicant 
from the provisions of Sections 13 and 15(d) of that 
Act. 





The Applicant was originally organized under the laws 
of the State of Massachusetts in January 1967. On 
August 28, 1978, a wholly-owned subsidiary (WCC 
Corp.) of BTR Limited, an English corporation, 
became the sole shareholder of the Applicant when it 
required 100% of Applicant’s outstanding equity 
securities as a result of a merger of a wholly-owned 
subsidiary of WCC Corp. with and into the Applicant. 
The merger was voted upon and approved by the 
Applicant’s shareholders at a meeting held on August 
28, 1978. Upon the terms of the merger, the shares of 
the Applicant’s common stock outstanding prior to 
the merger were each converted into $30.00 cash. The 
holders of such shares have no continuing interest in, 
or rights as shareholders of, the Applicant. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15476/January 8, 1979 


Administrative Proceeding File No. 3-5567 
In the Matter of 
WEIGHT WATCHERS INTERNATIONAL, INC. 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT. 


The Securities and Exchange Commission has issued 
an order exempting Weight Watchers International, 
Inc., the Applicant, from the periodic reporting 
requirements under Section 15(d) of the Securities 
Exchange Act of 1934. On September 25, 1978, the 
Applicant became a wholly owned subsidiary of H.J. 
Heinz Company, as a result of a merger. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15477/January 8, 1979 


‘ 


ith 
Administrative Proceeding File No. 3-5590 


In the Matter of 
THE FELSWAY CORPORATION 


(81-428) 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of The Felsway 
Corporation, for an exemption from the reporting 
requirements of Sections 13 and 15(d) of the 
Securities Exchange Act of 1934. It appears to the 
Commission that the requested exemption is not 
inconsistent with the public interest or the protection 
of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15478/January 8, 1979 


Administrative Proceeding File No. 3-5584 
In the Matter of 


INTERNATIONAL LIFE INSURANCE COMPANY OF 
BUFFALO 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of International Life 
Insurance Company of Buffalo, (the “Applicant”) 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934 for an exemption from the reporting 
requirements of Section 15(d) of the 1934 Act. 


On December 7, 1978, a notice was issued on the 
filing of said application-giving interested persons an 
opportunity to request a hearing and stating that an 
order disposing of the application might be issued 
upon the basis of the information stated therein 
unless a hearing should be ordered. No requesi for a 
hearing has been filed and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15479/January 8, 1979 


Administrative Proceeding File No. 3-5582 
In the Matter of 


HOME SAVINGS AND LOAN ASSOCIATION 
As Originator and Servicer, File No. 81-427 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Home Savings 
and Loan Association, as Originator and Servicer for 
an exemption from certain reporting requirements 
under Section 13 and from the operation of Section 16 
of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15480/January 8, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 656/January 8, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10546/January 8, 1979 


Administrative Proceeding File No. 3-5258 
in the Matter of 

ROBERT ANTOLINI 

SANFORD FISHBEIN 


et al. 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In this administrative proceeding ordered pursuant to 
the Securities and Exchange Act of 1934, the 
Investment Advisers Act of 1940, and the Investment 
Company Act of 1940,1 respondents Sanford Fishbein 
and Robert Antolini have submitted Offers of 





1 In the matter of William H. Langfield, II, et al., 


Admin. Proc. File No. 3-5258, instituted on July 19, 
1977. 
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Settlement which the Commission has determined to 
accept. Solely for the purpose of this proceeding and 
without admitting or denying the allegations 
contained in the Order for Proceedings, Sanford 
Fishbein and Robert Antolini have consented to the 
findings and sanctions. set forth below. 


On the basis of the Order for Proceedings and the 
Offers of Settlement submitted by the respondents, 
— Fishbein and Robert Antolini, it is found 
that: 


A. Sanford Fishbein wilfully violated and wilfully 
aided and abetted violations of Section 17(a) of the 
Securities Act of 1933, and Section 10(b) and Rule 
10b-5 thereunder of the Securities Exchange Act of 
1934, and wilfully aided and abetted violations of 
Section 17(e) of the Investment Company Act of 1940 
and Section 17(a) and Rule 17a-3 thereunder of the 
Securities Exchange Act of 1934; 


B. Robert Antolini wilfully violated and wilfully aided 
and abetted violations of Section 17(a) of the 
Securities Act of 1933, Section 10(b) and Rule 10b-5 
thereunder of the Securities Exchange Act of 1934, 
and wilfully aided and abetted violations of Section 
17(a) and Rule 17a-3 thereunder of the Securities 
Exchange Act of 1934. 


In view of the foregoing it is in the public interest to 
impose the sanctions specified in the Offers of 
Settlement. 


Accordingly, IT IS ORDERED that: 


A. effective at the opening of business on the 
second Monday after service of this order upon 
respondent Sanford Fishbein, respondent Sanford 
Fishbein is suspended from association with a 
broker-dealer, investment adviser, investment compa- 
ny or affiliate thereof for a period of fifteen business 
days and is suspended for six months from serving in 
any capacity in which he will have responsibility for 
supervising employees who prepare or maintain the 
books and records of a broker or dealer. 


B. effective at the opening of business on the 
second Monday after service of this order upon 
respondent Robert Antolini, respondent Robert 
Antolini is suspended from association with a 





2 The findings herein are not binding upon any other 
respondent named in these proceedings. 





broker-dealer, investment adviser, investment compa- 
ny or affiliate thereof for a period of five business 
days. 


By the Commission: 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15481/January 8, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 657/January 8, 1979 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 82/January 8, 1979 


Administrative Proceeding File No. 3-5439 
In the Matter of 


DONALD R. HUFFMAN 
5811 Pineland Drive, Apt. 1142 
Dallas, Texas, 75231 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In connection with an Order for Proceedings issued on 
April 18, 1978, under the Securities Exchange Act of 
1934 (“Exchange Act’), the Investment Advisers Act of 
1940 (“Advisers Act”), and the Securities Investor 
Protection Act of 1970 (“SIPA”),1 Donald R. Huffman 
(“Huffman”), without admitting or denying the 
allegations in the Order for Proceedings, has 
submitted an Offer of Settlement which the 
Commission has determined in the public interest to 
accept.* On the basis of the Order for Proceedings 
and the Offer of Settlement, the Commission finds 
that: 


(1) Donald R. Huffman willfully violated and willfully 





OM 


1 In the Matter of Stilwell, Coker & Co., Inc., et al. 
Securities Exchange Act Release No. 34-14730 (May 3, 
1978). 


2 The findings herein are not binding on any other 
respondent named in the proceedings. 


aided and abetted violations of Sections 17(a) of the 
Securities Act, Section 10(b) of the Exchange Act and 
Rule 10b-5 thereunder; 


(2) Donald R. Huffman willfully aided and abetted 
violations of Sections 15(c)(3) and 17(a) of the 
Exchange Act and Rules 15c3-1, 17a-3, and 17a-4 
thereunder and Sections 204, 206(1) and 206(2) of the 
Advisers Act and Rule 204-2 thereunder. 


ACCORDINGLY, IT IS ORDERED that: 


Donald R. Huffman be, and hereby is suspended from 
association with any broker, dealer, investment 
adviser, or investment company for one (1) year 
effective on the second Monday after the date of this 
Order; and be, and hereby is, barred from association 
with a broker, dealer, investment adviser, or 
investment company in a supervisory capacity; 
provided, however, that he may apply to become 
associated in a supervisory capacity with a broker, 
dealer, investment adviser, or investment company in 
a supervisory capacity after the expiration of two (2) 
years. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15482/January 9, 1979 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY CHICAGO BOARD 
OPTIONS EXCHANGE, INCORPORATED 


File No. SR-CBOE-78-37 


The Chicago Board Options Exchange, Incorporated 
(the “CBOE”) submitted on January 5, 1979, a 
proposed rule change under Rule 19b-4 to add a 
paragraph (c) to Section 11.4 of the CBOE 
Constitution. Paragraph (c) would provide that 
Section 11.4 “shall not be construed to preclude any 
salaried officer or employee of the Exchange or of any 
corporation in which the Exchange owns a majority of 
the stock from performing his duties and 
responsibilities as assigned to him by such 
organization.” On January 9, 1979, the CBOE filed 
Amendment No. 1 to SR-CBOE-78-37, amending Item 
No. 2 of Form 19b-4A to reflect that the proposed 
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constitutional amendment had been approved by a 
vote of the CBOE membership and, accordingly, that 
final action on the proposal by the CBOE had been 
completed. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days 
of the filing of such proposed rule change, the 
Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise 
in furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of January 15, 
1978. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-CBOE-78-37. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15483/January 9, 1979 


An order has been issued granting the application to 
strike the common stock of Canyonland Uranium, Inc. 
($.05 Par Value) from listing and registration on the 
INTERMOUNTAIN STOCK EXCHANGE, INC. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15484/January 9, 1979 


In the Matter of 


MIDWEST STOCK EXCHANGE, INCORPORATED 
120 South LaSalle Street 
Chicago, Illinois 60603 


(SR-MSE-78-21) 


CORRECTION OF ORDER APPROVING PROPOSED 
RULE CHANGE 


In FR Doc. 78-34215 appearing at page 57708 in the 
Federal Register of December 8, 1978, the 
Commission approved a proposed rule change filed by 
the Midwest Stock Exchange, Incorporated (“MSE”). 
The proposed MSE rule change provided two 
additional exceptions to the rule restricting trading in 
out-of-the-money options. First, investors would be 
permitted to enter an order for out-of-the-money 
options provided such order would result in a spread 
position. Second, investors would be permitted to 
purchase (opening) out-of-the-money puts provided 
such position is offset in the account by long stock or 
convertible security positions. In announcing that 
approval, Securities Exchange Act (“SEA”) Release 
No. 15378 (December 1, 1978) should read “Such 
exception would not permit an investor to initiate an 


opening purchase or sale in out-of-the-money options 
and subsequently execute the other side of the 
spread.” In SEA Release No. 15378 the “not” was 
inadvertently omitted. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15485/January 10, 1979 


The Securities. and Exchange Commission today 
announced that Chairman Harold M. Williams has 
telephoned the chief executive officers of each 
national securities exchange which presently trades or 
has proposed to trade standardized options, ! as well 
as the National Association of Securities Dealers, Inc. 





1The national securities exchanges which presently 





(“NASD”) and the Options Clearing Corporation 
(“OCC”) with regard to the current status of the 
Commission’s review of the Report of the Special 
Study of the Options Markets (“Options Study 
Report”) and the Commission’s progress in reviewing 
the need to continue, modify, or terminate the 
voluntary moratorium on expansion of trading in 
standardized options. 


The Chairman informed each self-regulatory organi- 
zation that the Commission received the report of the 
Options Study in late December and has begun to 
review that report and to consider, in light of the 
report, whether the options moratorium should be 
continued, modified or terminated. The Chairman also 
stated that during February he expects the 
Commission to complete this review, publish the 
Options Study Report, and issue a release announcing 
a plan for ending the moratorium, as well as to 
announce any action it intends to take on proposed 
Securities Exchange Act Rule 9b-1(T).3 Finally, the 
Chairman stated that, until these steps have been 
taken, the Commission expects the self-regulatory 
organizations to continue to abide by the terms of the 
voluntary moratorium and to refrain from filling 
previously authorized but unfilled options classes and 
from filing expansionary options rule change pro- 
posals with the Commission. 





trade standardized options are the Chicagc Board 
Options Exchange (“CBOE”), the American Stock 
Exchange (“Amex”), Philadelphia Stock Exchange 
(“PHLX”), Pacific Stock Exchange (“PSE”) and the 
Midwest Stock Exchange (“MSE”). 


2Under the terms of the voluntary moratorium on 
further expansion of standardized options trading, the 
Commission agreed, among other things: 


(1) to obtain the Options Study Report before the 
end of 1978, and 


(2) to commence, no later than January 2, 1979, its 
review of whether continuation, modification or 
termination of the voluntary moratorium is warranted, 
and to advise interested self-regulatory organizations 
and the public of the results of that review as 
promptly as possible thereafter. 


The full terms of the voluntary moratorium are set 
forth in Securities Exchange Act Release No. 14878 
(June 22, 1978); see also Securities Exchange Act 
Release No. 15026 (August 3, 1978). 


3See Securities Exchange Act Release No. 14056 
(October 17, 1977). 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15486/January 10, 1979 


File No. SR-Amex-78-25 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


The American Stock Exchange, Inc. (“Amex”) sub- 
mitted on October 2, 1978 a proposed rule change 
under Rule 19b-4 to amend Amex Rules 462 and 471 
governing margin requirements on shelf-registered, 
control and restricted securities. 


Publication of the submission is expected to be made 
in the Federal Register during the week of January 15, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or insti- 
tute proceedings to determine whether the proposed 
rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 30 days 
from the date of publication in the Federal! Register. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-Amex-78-25. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withhela from the public in accordance with 
the provisions of 5 U.S.C. § 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory organi- 
zation. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15487/January 10, 1979 


In the Matter of 

BASIC FOOD INDUSTRIES, INC. 

File No. 81-446 

Admin. Proc. File No. 3-5617 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until January 29, 
1979, to request a hearing on an application by Basic 
Food Industries, Inc. (the “Applicant”’) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
as amended (the “1934 Act”), for an order exempting 
the Applicant from the provisions of Sections 13 and 
15(d) of the 1934 Act for the Applicant’s fiscal year 
ended December 29, 1978. 


On November 1, 1978, the Applicant became a wholly- 
owned subsidiary of Eastern Shores Food Corporation 
of Delaware, Inc. (“Eastern Shores”). As a result of 
the merger, Eastern Shores is the sole stockholder of 
the Applicant. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15488/January 10, 1979 


In the Matter of 

HAVERFORD HOSPITAL ASSOCIATION 

File No. 81-345 

Admin. Pro. File No. 3-5598 

ORDER DENYING APPLICATION TO SECTION 12(h) 


OF THE SECURITIES EXCHANGE ACT OF 1934, AS 
AMENDED 


The Securities and Exchange Commission has issued 
an order denying the application of Haverford Hospital 
Association (“Applicant”), pursuant to Section 12(h) 
of the Securities Exchange Act of 1934, for an 
exemption from the reporting requirements of Section 
15(d) of that Act. 


It appeared to the Commission that granting the 
requested exemption would not have been consistent 
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with the public interest or the protection of investors, 
in view of the fact that the Applicant has a sutstantial 
number of public investors, and that Applicant’s 
reports filed with the indenture trustee do not provide 
adequate protection to those investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15489/January 11, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6014/January 11, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15490/January 11, 1979 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, INC. 
LaSalle at Jackson 
Chicago, Illinois 60604 


(SR-CBOE-78-23) 
ORDER APPROVING PROPOSED RULE CHANGE 
|. Background 


On June 28, 1978, the Chicago Board Options 
Exchange, Incorporated (the “CBOE” or “Exchange”) 
filed with the Commission, pursuant to Section 
19(b)(1) of the Securities Exchange Act of 1934, 15 
U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 (17 CFR 
240.19b-4) thereunder, copies of a proposed rule 
change which would permit the CBOE to provide for 
the maintenance of limit order books by Exchange 
employees to be known as “order book officials” or 
“OBO’s,” rather than by CBOE members.’ This rule 
change proposal is intended by the CBOE to replace 





File No. SR-CBOE-78-23. Notice of the proposal was 
provided in Securities Exchange Act Release No. 
15081 (August 21, 1978), 15 SEC Docket 682 
(September 5, 1978), and the terms of substance were 
published in 43 FR 38651 (August 29, 1978). 





an earlier proposal which would have permitted CBOE 
members to continue to function as board brokers, 
but would have provided for the appointment of board 
brokers by a competitive bidding system, known as 
“bid-a-book.”2 


Under the competitive bidding proposal, an applicant 
would state the level of compensation for which he 
would be willing to act as a board broker in a 
particular class of options. That compensation would 
be received by the board broker from the CBOE, 
which, in turn, would assess fees upon brokers using 
board broker services. The Commission approved the 
“bid-a-book” rule change on June 24, 1977,” but noted 
that the rule was not self-executing and that its 
implementation would require the CBOE to submit 
additional rules delineating the specific terms 
governing board broker appointments and the precise 
level of fees to be charged by the CBOE for providing 
limit order book services. 


On April 4, 1978, the CBOE filed rule proposals with 


the Commission that were designed to implement the 
“bid-a-book” system, j.e., rules delineating the 
operating details of the proposed system, includin 
how board broker assignments were to be awarded 
and a proposed fee schedule.® At the request of the 
CBOE, however, the Commission has taken no action 
on the “bid-a-book” implementation proposals 
because the CBOE, if the instant proposal is 
approved, will withdraw its “bid-a-book” implementa- 
tion proposals.” Accordingly, the only proposal which 
this order addresses is SR-CBOE-78-23, which pro- 
poses an OBO system for the maintenance of limit 
order books on the CBOE. 


ll. Board Broker Functions 


The CBOE, since its inception in 1973, has used 
CBOE members, known as “board brokers,”8 to 
perform the functions associated with maintenance of 
the limit order book. Thus, the board broker acts as a 
central repository for the limit orders of public 





2File No. SR-CBOE-77-6 (filed March 28, 1977). 
Notice of the proposal was provided in Securities 
Exchange Act Release No. 13434 (April 6, 1977), 11 
SEC Docket 2195 (April 12, 1977), and by publication 
in 42 FR 20870 (April 22, 1977). 


3Securities Exchange Act Release No. 13673 (June 24, 
1977), 12 SEC Docket 1013 (July 12, 1977). 


4ig., 12 SEC Docket, note 1 at 1014. Prior to the 
Commission’s order approving the “bid-a-book” rule 
change, CBOE board brokers sued the CBOE in 
Ilinois state court seeking a declaratory judgment that 
the rule’s implementation would deprive board brokers 
of certain rights under state law. (Belenke et al v. 
Chicago Board Options Exchange, Inc., No. 77L 11428 
(Cir. Ct. of Cook Co., Ill., filed June 15, 1977)). 


On July 11, 1977, essentially the same board brokers 
filed a petition in the United States Court of Appeals 
for the Seventh Circuit for review of the Commission’s 
June 24, 1977 approval order. (Carey v. Securities and 
Exchange Commission, Civil Action No. 77-1704 (C.A. 
7, filed July 11, 1977)). The board brokers also 
requested the Commission to stay its “bid-a-book” 
approval order, pending judicial review. The 
Commission denied this request, in part, because the 
“bid-a-book” rule change was not self-executing and 
thus could not be implemented unless and until the 
CBOE filed additional rules with the Commission, 
(“Order Denying Stay,” Securities Exchange Act 
Release No. 13869 (August 18, 1977), 12 SEC Docket 
1530 (August 30, 1977)). 


SFile No. SR-CBOE-78-9 (filed April 4, 1978). Notice 
of the proposal was provided in Securities Exchange 
Act Release No. 14688 (April 20, 1978), 14 SEC Docket 
834 (May 2, 1978), and the terms of substance were 
published in 43 FR 1837 (April 28, 1978). 


6File No. SR-CBOE-78-10 (filed April 4, 1978). Notice 
of the proposal was provided by Securities Exchange 
Act Release No. 14687 (April 20, 1978), 14 SEC 
Docket 834 (May 2, 1978), and the terms of substance 
were published in 43 FR 18373 (April 28, 1978). 


7Letter from Joseph W. Sullivan, President of the 
CBOE, to Kathryn B. McGrath, Associate Director, 
Division of Market Regulation (July 26, 1978) at 2 (File 
No. SR-CBOE-78-23). The CBOE also consented to an 
indefinite extension of the statutory time for the 
Commission’s consideration of the bid-a-book imple- 
mentation rules. See, Amendment No. 1 to File No. 
SR-CBOE-78-9, Form 19b-4A, Item 7, (filed July 28, 
1978); and Amendment No. 1 to File No. 
SR-CBOE-78-10, Form 19b-4A, Item 7 (filed July 28, 
1978). 


8CBOE Rule 7.1 (CBOE Guide (CCH) Para 2221, at 
2111) defines a “board broker” as: 


“ .. an individual member, a nominee of a member 
organization or a member organization who or which 
is registered with the Exchange for the purposes of (i) 
acting as a ‘broker's broker’ for specified classes of 
options, at the post at which such classes of options 
are traded, by accepting and attempting to execute 
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investors and executes those orders on the book if the 
current market renders them capable of execution. For 
each class of options? there is one limit order book 
and one board broker appointed by the Exchange to 
maintain the book.19 In performing these functions 
the board broker acts solely in an agency capacity and 
is prohibited from trading for his own account in 
those options in which he is registered as a board 
broker. As a member, the board broker is also 
financially responsible for any errors which may result 
from his mishandling of agency orders entrusted to 
him. 


Each appointed board broker oversees a_ trading 
station staffed by at least two clerical assistants and 
every two stations share the services of an assistant 
board broker.12 Active stations employ additional 





Continued from preceding page 


orders placed with him by other members, and (ii) 
monitoring the market for such classes of options at 
the post, all in accordance with the provisions of this 
Chapter.” 


CBOE Rule 7.1 also provides that a member organi- 
zation that is doing business with the public in 
accordance with Chapter IX of the CBOE Rules, or any 
individual member or nominee employed by or other- 
wise associated with such a member organization, 
shall be ineligible to become associated as a board 
broker. 


9A “class” consists of options of the same type (i.e., 
put or call) covering the same underlying security. 


10There is no hard copy “specialist’s book” in the 
traditional sense. The book on the CBOE consists of: 
(a) the data on an electronic overhead screen (which 
displays the best bid and offer from the board broker’s 
order file in each option series and the market size of 
those best bids and offers) and (b) the board broker’s 
order file. See CBOE Rule 7.7, CBOE Guide (CCH) 
Para. 2227, at 2116. The screen also displays the best 
quotation in the trading crowd, which is transmitted 
to brokerage firms. See CBOE Reference Manual, 2d 
ed., March 1978, at 29. 


11CBOE Reference Manual, 2d ed., March 1978, at 27. 
The policy against board brokers trading for their own 
accounts is based on the Floor Procedure 
Committee’s interpretation of CBOE Rule 7.50, CBOE 
GUIDE (CCH) Para. 2250, at 2118. 


12Both board brokers and assistant board brokers 
must be members of the CBOE and registered on the 
CBOE as board brokers, but assistant board brokers 
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clerks and assistant board brokers. Each of the 28 
board brokers on the floor is exclusively assigned 
from one to five classes of options. The board broker 
also is responsible for controlling the trading crowd at 
his station and is further obligated to report any 
unusual activities or market conditions involving his 
assigned options classes. 


The board broker also must conduct “opening trading 
rotations”, (i.e., a call market) in each series 4 of his 
assigned options classes, during which certain orders 
accumulated since the previous close are executed 
and opening trading prices are established,'Y and 
“closing trading rotations,” during which closing 
prices are established at the end of each trading 
day.16 The board broker also must conduct trading 
rotations when called upon to do so by a floor official 
during a “fast” market. 7 


All current board brokers have been appointed under 
CBOE rules which took into account board broker 
vacancies and the skill and experience of the appli- 
cants, as well as that of their prospective staffs. 
Board broker appointments may be terminated under 
CBOE Rule 7.3(b), after notice and opportunity for 
hearing, for “financial or operating difficulty,” for the 
“protection of investors,” or where it “would further 
the interests of the Exchange or its members in 
maintaining fair and orderly markets.”'? Finally, a 





(a) lack formal appointments by the Exchange to take 
charge of the book for specific classes of options at 
an assigned trading station and (b) are salaried 
employees of appointed board brokers. 


13CBOE Rule 7.6, CBOE Guide (CCH) Para. 2226, at 
2116. 


144 “series” consists of options of the same class 
having the same exercise price and expiration date. 


15CBOE Rule 6.2 and 6.201, CBOE Guide (CCH) Para. 
2132, at 2081. 


16The practice of conducting “closing rotations” has 
been temporarily eliminated for four months from 
October 23, 1978, through February 28, 1979. For this 
period the Commission has authorized the CBOE and 
other options exchanges to extend their trading hours 
until 4:10 p.m. (E.S.T.). See Securities Exchange Act 
Release No. 15241 (October 18, 1978), 15 SEC Docket 
1319 (October 31, 1979). 


17CBOE Rule 6.6(a,b), CBOE Guide, (CCH) Para. 
2136, at 2083. 


18CBOE Guide (CCH) Para. 2223, at 2112-13. 





board broker is compensated directly by CBOE 
members for orders placed on a CBOE limit order 
book and executed by that board broker.19 


ill. SR-CBOE-78-23: 
Proposal 


The Current Rule Change 


During April, 1978, when options trading on the CBOE 
and other options exchanges reached record volumes, 
the CBOE experienced difficulty in handling its order 
flow. In response to perceived competitive disadvan- 
tages stemming from these operational difficulties, 
the CBOE’s Executive Committee reexamined the 
Exchange’s board broker system. That Committee 
concluded that the existing board broker system is the 
CBOE’s “greatest weakness” and that the only way 
the Exchange could maintain “optimum efficiency” 
and “timely control over the quality of service” would 
be to “implement an Order Book Official system... 
to perform the Board Broker functions.”“Y Conse- 
quently, pursuant to a unanimous vote of its Board of 
Directors, the CBOE filed with the Commission the 
instant rule proposal that would authorize the 
Exchange to replace its board broker system with an 
OBO system.21 


The CBOE has also filed, pursuant to Section 
19(b)(3)(A) of the Act, two additional rule proposals 
which relate to SR-CBOE-78-23. First, on December 4, 
1978, the CBOE filed a proposal that would establish 
a schedule of exchange fees for limit orders executed 
on the CBOE floor by the Exchange’s OBO’s.22 The 





19 Prior to May 1, 1976, these intra-member rates were 
fixed by the CBOE. Since that date, Section 6(e) of 
the Act and Securities Exchange Act Rule 19b-1 (17 
CFR 240.19b-1) have prohibited an exchange from 
fixing intra-member rates. 


20. etter from CBOE Executive Committee, by Edward 
F. Neild, Ill, Chairman, to CBOE Board of Directors 
(June 22, 1978), at 1. See File No. SR-CBOE-78-23, 
Exhibit 3. 


21 in proposing an OBO system, the CBOE also pro- 
posed in SR-CBOE-78-23 to rescind its authority to 
establish a competitive bidding system for the 
appointment of members as board brokers. 


22File No. SR-CBOE-78-31. Notice of the proposal 
was provided in Securities Exchange Act Release No. 
15429 (December 22, 1978), and the terms of sub- 
stance were published in 44 FR 1808 (January 8, 
1979). 


proposal would establish a uniform fee schedule for 
all options orders handled by OBO’s and would not 
differentiate among options series or classes in any 
manner.©Y These rates will not be implemented unless 
and until the Commission first approves the instant 
OBO proposal (SR-CBOE-78-23).24 


Second, on January 5, 1979, the CBOE filed a pro- 
posal which would amend its constitution by 
inclusion of an interpretation which clarifies that the 
article prohibiting employees and salaried officers 
from purchasing or selling options on the CBOE does 
not apply to employees or officers who do so in the 
performance of their duties and responsibilities as 
assigned by the CBOE.2° This proposal, approved by 
a membership vote on January 8, 1978, was 
appropriately filed pursuant to Section 19(b)(3)(A) of 
the Act, and became effective, pursuant to that 
Section, upon receipt by the Commission of notice 
that such final Exchange action had been taken. 





23The CBOE states that the basis for its uniform fee 
schedule is that “the schedules of charges it 
establishes from time to time will not provide a 
separate profit center for the Exchange, but will to the 
extent practicable, be designed to recover the 
Exchange’s estimated costs in operating its OBO and 
Order Support Systems.” File No. SR-CBOE-78-31, 
Form 19b-4A at 2-3. 


24This proposal, since it is a fee proposal 
appropriately filed under Section 19(b)(3)(A) of the 
Act, generally would be effective upon filing. As 
noted, however, the proposal is expressly conditioned 
on the Commission’s approval of the OBO proposal 
and would become effective concurrently with that 
approval. Moreover, under Section 19(b)(3)(B) of the 
Act, the Commission may summarily abrogate the fee 
proposal at any time within 60 days of its filing with 
the Commission and require the proposal to be refiled 
and reviewed pursuant to the advance approval 
requirement of Section 19(b)(2) of the Act (15 U.S.C. 
78s(b)(2)). 


25File No. SR-CBOE-78-37. Notice of the proposal 
was provided in Securities Exchange Act Release No. 
15482 (January 9, 1979). 


26see Amendment No. 1 to File No. SR-CBOE-78-37. 
As with proposed exchange fees, under Section 
19(b)(3)(C) of the Act, 15 U.S.C. 78s(b)(3)(C), the 
Commission has 60 days from the date an interpre- 
tation to an existing exchange rule has been filed to 
consider whether the interpretation should be abro- 
gated and subjected to the advance approval 
procedures of Section 19(b)(2) of the Act (15 U.S.C. 
78s(b)(2)). 
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Under CBOE’s proposal to convert to an OBO system, 
the functions now performed by board broker 
members would be performed by OBO’s who, as 
salaried employees of the Exchange, would be subject 
to the direct supervision and control of the CBOE. The 
CBOE states that “[b]y changing to an OBO system, 
the Exchange will be able to exercise day to day 
personnel management control, will have the needed 
flexibility to reassign options classes and personnel 
as circumstances warrant and will have direct and 
timely control over the nature and quality of service 
provided to Exchange members and the public.” 


The CBOE stated in its filing that it intends to imple- 
ment the OBO system at the “approximate rate of one 
post per month, commencing approximately thirty 
days following the effectiveness of this proposed rule 
change.”©° The Commission understands, however, 
that the CBOE may proceed more rapidly depending 
upon its ability to implement the transition with the 
least amount of disruption to its trading floor. 

Further, to aid in the transition and provide the CBOE 
with the broadest supply of potential OBO employees, 
the proposal would permit the CBOE to hire members 
as OBO’s. Any members of the Exchange who accept 
employment as OBO’s would be allowed to retain their 
memberships but would be required to assume 
“inactive” membership status, thereby suspending the 
privileges of membership, including voting and 
trading privileges, as long as they serve as OBO’s.30 


As noted above, board brokers are themselves 
currently liable for their errors in performing the board 
broker function. Under this proposal, the CBOE would 
assume limited liability to its members for errors or 
omissions by OBO’s, their assistants or clerks. As to 
any single claim,31 the Exchange would not be 
liable in excess of the larger of $100,000 or the 
amount recovered under any applicable insurance. As 
to any numberz of single claims on a single trading 
day, the Exchange would not be liable to its members 
in excess of the larger of $200,000 or the amount of 
recovery under any applicable insurance. If the 
number of single claims on a single trading day could 
not be fully satisfied because of the $200,000 
limitation on the Exchange’s liability, then recovery of 
all such claims would be limited to a pro rata share of 
the $200,000. The CBOE states that these limitations 
are in substance the same as those of the two other 
options exchanges having an OBO system, (see 
Midwest Stock Exchange (Art. XLVI, Rule 8) and 
Pacific Stock Exchange (Rule VI, Section 72)).3 


Further, the CBOE would not be liable to members for 
errors or omissions resulting from failures by a 
member to enter or cancel an order on a timely basis 
or clearly and accurately to communicate information 
material to the transaction.43Finally, the CBOE does 
not propose to limit its liability to non-members for 
claims arising from the negligence of its OBO’s. 





27File No. SR-CBOE-78-23, Form 19b-4A at 52. The 
CBOE notes in comparison that, “[u]nder a system of 
competitive bidding by member Board Brokers, the 
Exchange could only specify minimum staffing levels, 
could only terminate or suspend appointments for 
substandard performance, would be inhibited (by the 
need to renegotiate contracts) in its ability to relocate 
options classes on the trading floor in response to 
changing trading conditions and would not have direct 
control over the quality of services provided.” /d. 


281g. at 53. 


29The Commission understands that the CBOE 
intends to phase-in its OBO stations in simple geo- 
graphic order starting from the trading posts at the 
south end of the trading floor and proceeding north. 
By this systematic procedure, the CBOE expects to 
avoid any further exercise of discretion as to the 
sequence by which current board brokers will be 
replaced. 


30See File No. SR-CBOE-78-23, letter from Scott L. 
Lager, CBOE’s First Vice President and General 
Counsel, to Theodore W. Urban, Division of Market 
Regulation (November 27, 1978). 
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31The CBOE defines the term “single claim” to mean 
a claim arising out of all errors and omissions made 
by an OBO with respect to any single transaction. The 
term “transaction” is defined in paragraph (b)(1) of 
proposed CBOE Rule 7.11 to mean any order or 
instruction, or series of orders or instructions, which 
is placed with an OBO at substantially the same time 
by the same member and which relates to any one or 
more series of options of the same class. 


32MSE Guide (CCH) § 2086, at 2174; PSE Guide 
(CCH) ¥ 4271, at 3107-22. OBO systems similar to that 
proposed by CBOE have been in place on the options 
floors of the Pacific Stock Exchange (“PSE”) and Mid- 
west Stock Exchange (“MSE”) since those exchanges 
commenced options trading. The PSE and the MSE 
received express Commission authority to commence 
option trading using OBO systems on March 30, 1976, 
and December 8, 1976, respectively. Securities 
Exchange Act Release No. 12283, 9 SEC Docket 317 
(April 13, 1976); Securities Exchange Act Release No. 
13045, 11 SEC Docket 1120 (December 21, 1976). 


33Proposed CBOE Rule 7.11 also requires any claim 
against the Exchange for losses arising from errors or 
omissions of an OBO to be presented tc the Exchange 





In explaining the basis and purpose of its proposed 
conversion to an OBO system, the CBOE states that 
its exercise of day-to-day managerial control will 
enable it “to meet the needs of member firms and 
their customers with optimum efficiency.” The 
CBOE believes that the efficiencies achieved by 
implementation of this proposal will enhance the 
competitive position of the CBOE in relation to other 
market centers trading options and improve the overall 
services provided by the Exchange to its members and 
the public. Finally, the CBOE states that its proposal 
finds its statutory basis in, and is in accordance with, 
Section 6(b)(5) of the Act, which provides that the 
rules of an Exchange shall promote just and equitable 
principles of trade and protect investors and the 
public interest. The CBOE also states that this 
proposal would further the maintenance of a fair and 
orderly market and assure fair competition among 
markets in furtherance of the purposes of Section 
11A(a)(1)(C) of the Act (15 U.S.C. 78k-1 (a)(1)(C)).35 


IV. Comments Received 


The Commission received two comment letters con- 
cerning the CBOE proposal. On October 2, 1978, the 
Board Brokers Association (“BBA”), an organization 
representing certain CBOE board brokers, filed 
extensive written comments in opposition to the OBO 
proposal. The comment letter incorporates by 





in writing not later than the next business day 
following the transaction giving rise to the claim. 
Where the error or omission results in an unmatched 
trade, the claim must be presented no later than the 
next business day after the unmatched trade has been 
closed out in accordance with CBOE Rule 10.1. Para- 
graph (b)(3) of CBOE Rule 7.11 provides for binding 
arbitration on all disputed claims. 


34File No. SR-CBOE-78-23, Form 19b-4A, at 53. 


35/qg. at 60-61. In addition, the CBOE states that its 
proposed Interpretation .01 to Rule 2.22, which would 
permit the Exchange to charge fees for services 
provided by OBO’s, is based upon Section 6(b)(4) of 
the Act, which permits an exchange’s rules to provide 
for the equitable allocation of reasonable charges 
among its members. /d. 


36The BBA’s October 2, 1978, comment letter is 
entitled “Statement of the Board Brokers Association, 
Chicago Board Options Exchange, Incorporated, in 
opposition to proposed CBOE rules changes filed July 
28, 1978,” (i.e., File No. SR-CBOE-78-23) (“BBA 
October Comments”). The letter states (p.1) that the 
BBA represents 19 of the 53 CBOE board brokers. 


reference three prior BBA comment letters which were 
filed with the Commission in response to previous 
CBOE rule proposals which would have affected 
CBOE board brokers.9” In addition, on November 29, 
1978, the American Stock Exchange, Inc. (the 
“Amex’”) filed a comment letter concerning the fees 
which the CBOE might charge for OBO services.38 


In summary, the BBA asserts that the proposed rule 
changes “will profoundly alter the structure and 
operation of the CBOE floor in respects that have not 
been revealed by the CBOE in its filings and that are 
counterproductive to the interests of the public, CBOE 
and its members.”29 The BBA contends that the OBO 
proposal was submitted to the Commission without 
any member input or comment and that the proposal 
rejects the concept that trading on the CBOE floor 
should occur exclusively between members. The BBA 
states that the proposal is a repudiation by the CBOE 
of a basic recommendation of both the CBOE Task 
Force which initially recommended the bid-a-book 
system and the CBOE Board, both of which previously 
had declared that the concept of trading exclusively 
between members is vital to CBOE’s well-being. 


The BBA submits that it would be contrary to law for 
the Commission to permit an exchange, through its 
OBO employees or otherwise, to act as a broker. It 
notes that, under the OBO plan, the CBOE will have a 
direct economic interest in limit order trading. The 
BBA asserts that the OBO’s are “members” within the 
meaning of that term as defined in the Act and that 
the proposed rule changes call for OBO’s whose 
compensation is to be fixed by the Exchange and 
whose brokerage services are to be paid for by the 
charges to be fixed by the Exchange. The BBA 





An omission from the comment letter was corrected 
by the BBA by letter dated December 19, 1978. The 
BBA provided supplemental information concerning 
their comments by letter dated December 18, 1978, 
from David V. Kahn, Altheimer & Gray, counsel to the 
BBA, to Thomas Etter, Division of Market Regulation. 
See File No. SR-CBOE-78-23. 


37The letters incorporated by reference in the BBA 
October Comments (note *, p.10) are from the 
following files: File No. SR-CBOE-76-2 (April 12, 
1976); File No. SR-CBOE-77-6 (May 13, 1977); File 
No. SR-CBOE-78-9 (April 4, 1978) and File No. 
SR-CBOE-78-10 (April 4, 1978). 


38Letter from William J. Brodsky, Vice President, 
Trading and Markets, Amex, to Theodore W. Urban, 
Division of Market Regulation (November 29, 1978). 


39BBA October Comments, at 6. 
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believes that, in light of these factors, the proposals 
should not be approved without proceedings which it 
contends are required under Section 6(e) of the Act 
(15 U.S.C. 78f(e)). 


Further, the BBA contends that the proposals will 
impose burdens on competition not necessary or 
appropriate in furtherance of the purposes of the Act 
in contravention of the requirement of Section 6(b)(8) 
of the Act (15 U.S.C. 78f(b)(8)).40 In its view, the 
CBOE submission demonstrates that the Exchange’s 
proposed rules changes “are by no means supported 
by the bases nor do they serve the purposes set forth 
for them by CBOE.”41 The BBA concludes that the 
CBOE proposals “therefore should not be approved— 
certainly not without proceedings for factfinding by 
the Commission and oral presentations by all parties 
affected.” 


The comment letter by the Amex is concerned solely 
with the fees which the CBOE might charge for its 
OBO services. The Amex expresses concern that if the 
CBOE uses a fee schedule that permits fees to vary 
among trading stations, the CBOE would be in a 
position to trade below cost in any of its options that 
were also traded on rival exchanges and to subsidize 
such trading by profits generated from those options 
traded exclusively on the CBOE. The Amex contends 
that such differences in pricing for OBO services 
would be inconsistent with Section 6(b)(4) of the Act 
(15 U.S.C. 78f(b)(4)). 


V. Discussion 


For the reasons discussed below, the Commission 
finds that the proposed rule change of the CBOE to 
establish an OBO system is consistent with the 
requirements of the Act, in particular, Sections 
6(b)(1),43 6(b)(5),44 11A(a)(1)(C)(i),45 11A(a)(1)(C) 
(ii), 6 and 19(g)(1),47 and accordingly should be 
approved. 





40The BBA also asserts that the CBOE proposal is 
deficient in certain other respects. See BBA October 
Comments at 52-56. While not reiterated here, these 
additional assertions have been considered fully by 
the Commission. 


Alig. at 7. 
42iq. 


4345 U.S.C. 78f(b)(1). 
4415 U.S.C. 78f(b)(5). 
4515 U.S.C. 78k-1(a)(1)(C)(i). 
4615 U.S.C. 78k-1(a)(1)(C)(ii). 
4745 U.S.C. 78s(g)(1). 
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Section 6(b)(5) requires that the rules of an exchange 
be designed “to foster cooperation and coordination 
with persons engaged in *** facilitating transactions 
in securities” and Section 11A(a)(1)(C)(i) expresses a 
Congressional finding that “it is in the public interest 
and appropriate for the protection of investors and the 
maintenance of fair and orderly markets to assure *** 
economically efficient execution of securities trans- 
actions.” The CBOE proposal appears consonant with 
these statutory goals. Since trading volume and 
activity may differ greatly in different options traded 
on its floor, the CBOE has a strong interest in 
structuring its market in a way which will meet the 
demands of public investors and their brokers for 
prompt and efficient limit order book services. Thus, 
the CBOE states in support cf its proposed rule 
change that: 


“By changing to an OBO system, the 
Exchange will be able to exercise day to 
day personnel management control, will 
have the needed flexibility to reassign 
options classes and personnel as circum- 
stances warrant and will have direct and 
timely control over the nature and quality 
of service provided to Exchange members 
and the public.”4 


The Commission finds that the CBOE’s proposal to 
assumes responsibility for maintenance of the limit 
order book as an Exchange-offered service should 
enable the Exchange to standardize further the 
operation of all limit order books, to deploy its 
employees efficiently from stations of light volume to 
stations of heavy volume in response to shifting 
market conditions and to hire additional staff to meet 
additional market demands. 


Second, the Commission finds that the CBOE’s 
proposal to use Exchange employees to oversee 
trading activities at different stations on the floor 
appears likely to enhance the CBOE’s capacity to 
enforce compliance by its members and persons 
associated with its members with the requirements of 
the federal securities laws and the CBOE’s own rules. 
The use of exchange employees rather than members 
in this capacity should enable the CBOE to control 
more effectively and directly its on-floor surveillance 
responsibilities. Moreover, because OBO’s, as 
Exchange employees, are not dependent for their 
compensation upon brokerage commissions paid 
them by members, their independence as regulatory 
agents of the Exchange may thereby be strengthened. 
Accordingly, the CBOE proposal furthers the 


? 





48Exhibit 1 to Form 19b-4A, File No.SR-CBOE-1978- 
23, at 53. 





purposes of Sections 6(b)(1), 6(b)(5) and 19(g)(1) of 
the Act.49 


Finally, the Commission finds that the CBOE 
proposal may enhance competition between the CBOE 
and other options exchanges in options traded on 
more than one exchange and is thus consistent with 
Section 11A(a)(1)(C)(ii) of the Act.59 In an OBO 
System, the CBOE may be able, through its standardi- 
zation of operating procedures and the use of salaried 
employees, to incur lower costs in providing limit 
order book services than those currently incurred by 
board brokers in providing those services. In 
assessing fees for its limit order book services, the 
CBOE intends to use these anticipated costs savings 
to finance technological improvements in receiving, 
storing and executing limit orders through the CBOE’s 
“Order Support System.”5! In achieving cost 
reductions and by improving upon the prompt and 
efficient execution of customers’ limit orders, the 
CBOE may thereby strengthen its ability to compete 
with other options exchanges in multiply-traded 
options. 


The Commission has fully considered the adverse 
comments filed in this proceeding by the BBA,°2 and 
has concluded that these comments provide no basis 
to preclude a finding that the CBOE’s proposal is con- 
sistent with the requirements of the Act and rules and 
regulations thereunder. 





49Section 6(b)(1) requires an exchange, as a condition 
of registration, to be “so organized and [have] the 
capacity *** to enforce compliance by its members 
and persons associated with its members, with the 
provisions of [the Act], the rules and regulations 
thereunder and the rules of the exchange.” Section 
19(g)(1) makes this a continuing duty for an exchange 
after registration. Finally, Section 6(b)(5) requires that 
an exchange have rules designed ‘‘to prevent 
fraudulent and manipulative acts and practices, to 
promote just and equitable principles of trade *** 
and, in general, to protect investors and the public 
interest.” 


S50Section 11A(a)(1)(C)(ii) states the Congressional 
finding that “it is in the pub!ic interest and 
appropriate for the protection of investors and the 
maintenance of fair and orderly markets to assure *** 
fair competition among brokers and dealers [and] 
among exchange markets” (emphasis supplied). 


S!See File No. SR-CBOE-78-31 (filed December 4, 
1978), note 22, supra. 


S2aithough comments have been received from the 
Amex and the BBA on the OBO fee structure, the fees 


At the outset, the Commission rejects the BBA’s con- 
tention that a national securities exchange is 
prohibited under the Act from using employees to 
carry out the functions associated with maintenance 
of the limit order book. The CBOE proposal to 
establish an OBO system, of course, is not the first of 
its kind. The Commission has previously approved 
such systems for the options markets of two other 
national securities exchanges. 3 Indeed, the Commis- 
sion has found consistent with the requirements of 
the Act the proposal of another exchange to use auto- 
mated technology to maintain the limit order book and 
provide for the matching and execution of orders 
according to price and time priority. 


Nothing in the Act prohibits the establishment of an 
OBO system by which the function of maintaining a 
limit order book is performed by exchange employees. 
Rather, the Act simply requires that an exchange be 
“so organized and [have] the capacity to be able to 
carry out the purposes of [the Act] and to comply, and 
*** to enforce compliance by its members and 
persons associated with its members, with the pro- 
visions of [the Act], the rules and regulations 
thereunder, and the rules of the exchange.”»” As dis- 
cussed above, the Commission finds that the CBOE’s 
proposal meets this standard. 





to be charged by the CBOE are inciuded not in the 
instant proposal but in a separate rule change filing 
by the CBOE,File No. SR-CBOE-78-31 (see note 22, 
supra). The public comment period on the CBOE’s 
proposed fee schedule extends until February 7, 1979. 
Thus, while the comments of the BBA and the AMEX 
on the fees to be assessed by the CBOE are not 
pertinent here, the Commission will consider them in 
determining whether to exercise its authority under 
Section 19(b)(3)(C) to abrogate the CBOE’s filing 
made in SR-CBOE-78-31. 


53See note 32, supra. 


54See Securities Exchange Act Release No. 14674 
(April 18, 1978), 14 SEC Docket 817 (May 2, 1978) 
(authorizing on a pilot basis the Cincinnati Stock 
Exchange “Multiple Dealer Trading System”) and 
Securities Exchange Act Release No. 15413 
(December 15, 1978), 16 SEC Docket 511 (January 2, 
1979) (extension of Cincinnati Stock Exchange’s pilot 
program). 


55section 6(b)(1) of the Act, 15 U.S.C. 78f(b)(1). 


S6Moreover, as discussed supra, the CBOE member- 
ship has approved an interpretation to the CBOE’s 
constitution to make explicit the exchange’s authority 
to use an OBO system. 
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Further, the BBA’s contention that the legislative 
history of the Act affords no support for an OBO 
system is simply erroneous. In explaining its grant to 
the Commission of broad regulatory authority over the 
activities of specialists, Congress, focusing upon the 
specialist’s execution of orders in the limit order 
book, stated in 1934 that: 


“There are many who believe that the 
exchange mechanism would function better 
without the specialist, that the work done 
by the specialist could be done more 
effectively by a clerk or official of the 
exchange clearing the orders in a purely 
mechanical way, much as they are cleared 
today on the New York Stock Exchange in 
the ‘bond crowd’ ” (emphasis supplied).57 


As another alternative to the specialist system, 
Congress also discussed segregating the specialist's 
agency and dealer functions, and assigning those 
functions to different members on an exchange. 
While Congress in adopting Section 11(b) of the Act 
did not require that exchanges replace their specialist 
systems with either an exchange-operated limit order 
book system or a segregated system,°” Congress can 
hardly be said to have withheld from exchanges the 
authority to use employees to maintain the limit order 
book, particularly since Congress noted, without dis- 
approval, use of that approach in the New York Stock 
Exchange’s bond market. 





57 Report of the House Committee on Interstate and 
Foreign Commerce to Accompany H.R. 9323, H.R. 
Report No. 1383, 73d Cong., 2d Sess. 14-15 (1934) 
(“House Report on H.R. 9323”). 


58House Report on H.R. 9323, supra, at 14. 


S9Section 11(b) of the Act, Pub. L. No. 73-291, 
§ 11(b), 48 Stat. 891-92, as originally enacted pro- 
vided, in relevant part: 


“When not in contravention of such rules 
and regulations as the Commission may 
prescribe as necessary or appropriate in the 
public interest or for the protection of 
investors, the rules of a national securities 
exchange may permit *** a member to be 
registered as a specialist. If under the rules 
and regulations of the Commission a 
specialist is permitted to act as a dealer, or 
is limited to acting as a dealer, such rules 
and regulations shall restrict his dealings 
so far as practicable to those reasonably 
necessary to permit him to maintain a fair 
and orderly market ***.” 
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The Commission also rejects the BBA’s contention 
that the CBOE’s OBO proposal will impose fixed 
commission rates in violation of Section 6(e) of the 
Act. That Section provides, in relevant part, that “no 
national securities exchange may impose any 
schedule or fix rates of commissions *** or other fees 
to be charged by its members,” except where the 
Commission makes specified findings (emphasis 
supplied). Under the instant proposal, the fees for 
OBO services will be assessed by and paid to the 
Exchange itself, not CBOE’s members. 


The BBA strains the statutory definition of “member” 
in an attempt to characterize exchange employees as 
“members” under the Act, thereby invoking the pro- 
hibition of Section 6(e). Thus, the BBA cites Section 
3(a)(3)(A) of the Act, 15 U.S.C. 78c(a)(3)(A), which 
defines a “member” of a national securities exchange 
to include “any natural person permitted to effect 
transactions on the floor of the exchange without the 
services of another person acting as broker.” But, 
under CBOE’s proposal, the Exchange itself, not its 
employees, “effects transactions.” OBO’s are simply 
acting within the scope of their employment with the 
exchange, not in any proprietary capacity. In any 
event, definitions under Section 3(a) of the Act apply 
“unless the context otherwise requires.” Accordingly, 
because the Exchange, and not its employees, will 
assume financial and operational responsibility for the 
OBO System, the Commission finds in this context 
that employees of an exchange hired as order book 
Officials are not “members” of that exchange for 
purposes of the Act solely by reason of their employ- 
ment as OBO’s. 


The BBA also contends that the CBOE proposal will 
compromise the self-regulatory capabilities of the 
Exchange because an OBO system must necessarily 
attract persons less qualified than current board 
brokers and because the CBOE, while required to 
oversee trading in its market, at the same time will be 
dependent upon trading volume to generate revenues 
to support the OBO System. The appropriate standard 
for measuring the proposal’s consistency with the Act 
is not whether persons hired as OBO’s may perhaps 





60The prospect under an earlier proposed rule change 
that CBOE members who handled the limit order book 
might ultimately receive fees collected by the CBOE 
for limit order book services prompted the 
Commission to institute proceedings under Section 
19(b)(2) of the Act to determine whether to disapprove 
the CBOE proposal. See Securities Exchange Act 
Release No. 12358 (April 22, 1976), 9 SEC Docket 479 
(May 11, 1976). The CBOE subsequently withdrew that 
proposal. 





prove to be more or less qualified than current board 
brokers, but rather whether an exchange under an 
OBO system can effectively discharge its self- 
regulatory responsibilities under Section 6(b)(1) of the 
Act. In approving the OBO proposals of other 
exchanges, the Commission found that an exchange 
can meet its statutory obligations under an OBO 
System and the Commission perceives no basis to 
find otherwise here. Indeed, the CBOE proposal 
appears to enable the exchange to strengthen its 
regulatory program since persons with surveillance 
responsibilities will be subject to direct supervision 
and control by the Exchange. Moreover, the 
Commission retains broad and flexible authority under 
the Act to take remedial action if it determines that 
the CBOE, after implementing its OBO system, is 
failing to carry out an effective surveillance and 
enforcement program for trading occuring on its floor. 


Similarly, the Commission finds no basis to conclude 
that the receipt by the CBOE of fees from members 
will lead, or is likely to lead, the CBOE to ineffective 
performance of its self-regulatory duties. Indeed, the 
CBOE is currently dependent upon trading volume as 
a source of operating revenues.°* This has not been 
shown, however, to have had any detrimental effect 
upon the CBOE’s self-regulatory capabilities. In any 
event, as noted above, the Commission has authority 
to take effective remedial action if the CBOE, for any 
reason, fails to satisfy its self-regulatory obligations. 


The Commission also finds unpersuasive assertions b 
by the BBA that the OBO proposal “unfairly discrimi- 
nates” against board broker members in violation of 
Section 6(b)(5) of the Act®3 and of the alleged 
“fiduciary obligation” owed by the CBOE to its 
members.°* In denying the motion of the BBA for a 
Stay of its order approving the CBOE’s earlier 





61 See e.g., Sections 19(c), 19(h) and 21 of the Act, 15 
U.S.C. 78s(c), (h) and 78u. 


62See CBOE Rule 2.21 (charge on net commissions 
for transactions effected on the Exchange). 


63Section 6(b)(5) of the Act requires, in part, that the 
rules of an exchange not be designed “to permit unfair 
discrimination between customers, issuers, brokers, 
or dealers ***.” 


64The BBA’s assertions concerning CBOE’s “fiduciary 
obligations” are set forth in their written comments on 
CBOE’s earlier competitive bidding proposals. Those 
comments have been incorporated by reference by the 
BBA in its submission on the current CBOE proposal. 
See note 37, supra. 


competitive bidding proposal ,®5 the Commission 
stated that: 


“ ‘Unfair discrimination’ *** is found where 
other groups similarly situated are 
accorded different treatment, without any 
rational basis (footnote omitted). The 
members of no group other than the board 
brokers, however, occupy a monopoly 
position on the CBOE floor.”66 (Emphasis 
supplied) 


First, the CBOE proposal to change from a board 
broker system to an OBO system does have a rational 
basis. As discussed above, the CBOE’s adoption of an 
OBO system is an attempt by the Exchange, 
consistent with specific provisions of the Act, to 
increase the efficiency of its market in providing limit 
order book services to public customers, to 
strengthen the Exchange’s on-floor surveillance 
capabilities, and to foster competition for public order 
flow between the CBOE and other options exchanges 
in options traded in more than one market. 


Second, the Commission reiterates its earlier findings 
that board brokers, as a group, are distinctly dis- 
similar from other CBOE members. A board broker’s 
exclusive operation of the limit order book in one or 
more options classes is reinforced by the CBOE’s 
“public order priority” rule. That rule grants priority to 
non-broker-dealer limit orders over the orders of 
others at the same price, but only if these public limit 
orders are placed with the board broker in the 
appropriate options class®’ and are not instead 
placed with a floor broker.°% Moreover, as discussed 
above, the board broker is solely responsible for 
conducting opening and closing “rotations” in the 
options to which he is assigned and is entrusted with 
the unique responsibility of monitoring trading 
activities at his station. 


In rejecting the claim of unfair discrimination, the 





85See note 4, supra. 


66see August Order, 12 SEC Docket at 1532. 


87CBOE Rules 6.45 and 7.4. CBOE Guide (CCH) 
(1 2175, 2224. See August Order, supra, 12 SEC 
Docket at 1532-33, n.16. 


68Unlike a board broker who is given sole control over 
the limit order book in his options class, a floor 
broker is not assigned any particular options class 
and, accordingly, must compete with other floor 
brokers on the CBOE for agency orders to be handled 
in the trading crowd. 
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Commission also notes that the CBOE memberships 
held by persons now acting as board brokers are not 
confined to the performance of any particular member 
function.°¥ Accordingly, persons now acting as board 
brokers, like others currently acting as floor brokers, 
market makers or “upstairs” members, are eligible to 
engage in any membership function on the CBOE. 
By adoption of an OBO system, the CBOE has simply 
restructured its market so that maintenance of the 
limit order book will now be an Exchange function, 
not a member function. And, if any member now 
acting as a board broker does not wish to engage in 
any other function on or off the CBOE floor, he or she 
may choose to apply for an OBO position with the 
Exchange. 


The Commission is, of course, mindful that 
elimination of the board broker function may have an 
adverse effect, however transitory, upon some 
members now acting as board brokers.”' Nonethe- 
less, where an exchange’s proposed rule change 
furthers valid statutory purposes, as the Commission 
has found the CBOE proposal to do, these collateral 
effects do not establish “unfair discrimination” under 
the Act. In measuring an exchange’s proposed rule 
change against the requirements of the Act, the 
Commission must consider not only the interests of 
an exchange’s own membership or a particular group 
of members, but must also take into account the 
public interest,” the protection of investors 73 the 
self-regulatory responsibilities of the exchange, 4 and 
the effect upon competition among exchange markets 
and between exchange markets and other markets. 75 





69While most memberships on other exchanges are 
also unrestricted as to the functions in which a 
member may engage, there are exceptions. Thus, the 
Amex has offered a limited membership allowing a 
person to function only as a market maker (a “regis- 
tered options trader”) on the Amex options floor. See 
Amex Constitution, Art. IV. Sec. 1(b). 


700f course, all applicable financia! and other 
standards must be met by any member who seeks to 
act in a particular capacity on the CBOE floor. 


71As members of the CBOE, however, current board 
brokers are eligible to engage in any recognized 
member function on the Exchange. See text 
accompanying note 70, supra. 


72Section 6(b)(5) of the Act. 
731g, 


74Sections 6(b)(1) and 19(g)(1) of the Act. 
75section 11A(a)(C)(ii) of the Act. 
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In doing so, the Commission is mindful that a 
national securities exchange is not simply a private 
corporation or association existing solely, or even 
primarily, for the pecuniary gain of its members. 
Rather, exchanges are quasi-public organizations 
“affected with a public interest” and, as 
self-regulatory organizations, are accorded govern- 
mental-type powers to carry out the purposes of the 
Act.’7 Thus, while finding unpersuasive the BBA’s 
claim that the CBOE has breached a “fiduciary obli- 
gation” by treating board brokers unfairly, the 
Commission also believes that according undue 
weight to these claims would disrupt the careful 
balancing of different interests required by the federal 
statutory scheme. 


Nor is the Commission persuaded that the CBOE’s 
“phase-in” of the OBO System on a station-by-station 
basis determined by geographic location on the floor 
unfairly discriminates against those board brokers 
who are replaced in the early months of the phase-in 
period. A gradual transition to an OBO System 
appears calculated to ameliorate the potential for 
temporary disruption to the trading floor and thus 
serves the purposes of the Act in promoting the 
efficiency of an exchange’s operations. Accord- 
ingly, the Commission finds that the CBOE has a 
rational basis for achieving a gradual transition to an 
OBO System so that displacement of some board 
brokers before others would not constitute “unfair” 
discrimination. 


The BBA further contends that the CBOE proposal is 
inconsistent with Section 6(b)(8) of the Act which pro- 
scribes exchange rules that impose a burden on com- 
petition unless ‘necessary or appropriate in 
furtherance of the purposes of [the Act].” In 
comparison to the current board broker structure, 
however, the Commission cannot find that the pro- 
posed OBO System imposes an inappropriate burden 
on competition. While different board brokers may 
operate on the CBOE floor in different options 
classes, only one board broker is appointed for each 
class of options. Thus the current environment does 
not foster competition among board brokers. 





76House Report on H.R. 9323, supra, at 15, cited in 
Silver v. New York Stock Exchange, 373 U.S. 341, 350 
(1963). 


77 See Report of the Senate Committee on Banking, 
Housing and Urban Affairs to Accompany S. 249. Sen. 
Rep. No. 94-75, 94th Cong., 1st Sess. 29 (1975) 
(hereinafter “Senate Report”). 


78See Sections 6(b)(5) and 11A(a)(1)(C)(i) of the Act. 





In earlier comments, the BBA, in reliance upon United 
States v. E./. duPont, 351 U.S. 377 (1956), asserted 
that the services of board brokers and floor brokers 
are “interchangeable” and, thus, board brokers should 
not be deemed to have monopoly-type franchises in 
their exclusive options classes. First, the holding in 
duPont has no application to Commission pro- 
ceedings under Section 19(b) to determine the con- 
sistency of an exchange’s proposed rule change with 
the requirements of the Securities Exchange Act. In 
any event, assuming the relevance of duPont, the 
Commission finds that the services provided by floor 
brokers and CBOE board brokers are not “inter- 
changeable.” Public limit orders may gain priority over 
other orders at the same price only if they are placed 
with the board broker for execution; a limit order held 
by a floor broker in the trading crowd is ineligible for 
public order priority. Also, only the board broker 
conducts opening and closing rotations in his 
assigned options and is entrusted with overseeing the 
trading activities occuring at his station. 


Moreover, the change to an OBO System has the 
potential of enhancing intermarket competition. By 
assuming direct control over the costs of providing 
limit order book services to public investors, the 
CBOE may be able to reduce those costs. In addition, 
the Commission notes that revenues collected by the 
CBOE will be used not only to pay employees and 
meet other operating expenses but will also be used 
to finance technological improvements in providing 
limit order book services through the CBOE’s auto- 
mated “Order Support System” which is now being 
implemented. 


The Commission believes that the CBOE proposal 
does not impose any burden upon competition not 
necessary or appropriate in furtherance of the pur- 
poses of the Act, but rather furthers the public policy 
goals of enhancing the potential for competition 
among markets as set forth under the Act. To the 
extent that centralization of limit order book services 
in the CBOE may impose any specific burden on 
competition, the Commission finds that any potential 
anti-competitive effect is outweighed by the CBOE 
proposal’s furtherance of the purposes of the Act in 
fostering economically efficient executions of 
securities transactions, and by enhancing the regu- 
latory capabilities of the CBOE to monitor and enforce 
compliance by its members with the Act, rules there- 
under, and rules of the Exchange. 


The BBA’s assertion that the CBOE proposal cannot 





79See File No. SR-CBOE-78-31 (filed December 4, 
1978), note 22, supra. 


be approved without holding an evidentiary hearing is 
without merit. No evidentiary hearing is required 
under Section 19(b) of the Act. In connection with the 
initial filing of a proposed rule change under Section 
19(b)(1), the Commission is required simply to 
publish notice and give interested persons an 
opportunity to submit written data, views, and argu- 
ments, an opportunity which the BBA has been pro- 
vided. Section 19(b) provides that the Commission 
shall approve a proposed rule change if it makes the 
findings enumerated in that Section; upon making 
those findings, the Commission is to grant approval 
under Section 19(b)(2)(A) without further proceedings. 
On the other hand, if the Commission does not make 
such findings, it is required to initiate a proceeding 
pursuant to Section 19(b)(2)(B) of the Act to deter- 
mine whether to disapprove a proposed rule change. 


With respect to the CBOE’s OBO proposal, the 
Commission is able to make the requisite findings, 
without initiating such further proceeding, on the 
basis of the CBOE’s proposed rule change filing on 
Form 19b-4A, 17 CFR 249.19a; the submission of 
written data, views, and arguments; and the 
Commission’s own expertise in overseeing the 
operation of the national securities exchanges. 


In regard to Commission procedures to review 
proposed rule changes by self-regulatory organi- 
zations, the Senate Report on S. 249 (the predecessor 
of the Securities Acts Amendments of 1975) 
explained: 


“Section 19(b)(2) would give the SEC suf- 
ficient flexibility to fashion a proceeding 
appropriate to the particular self-regulatory 
proposal being considered. In many, 
perhaps most, situations, notice and an 
opportunity for written comment would be 
sufficient and there would undoubtedly be 
few, if any, comments. In cases in which 
fundamental policy issues are involved, 
however, oral hearings or publicly announ- 
ced conferences might be most approp- 
riate.” 


The Commission believes that no fundamental policy 
issues are posed by the CBOE’s rule change. As 





80a5 explained above, the CBOE proposal does not 
constitute the imposition of fixed rates of 
commission to be charged by members. Accordingly, 
the hearing procedures outlined under Section 6(e)(4), 
15 U.S.C. 78f(e)(4), of the Act are inapplicable here. 


81Senate Report, supra, at 30. 
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noted, on two previous occasions the Commission 
has found that establishment of an OBO system is a 
valid exercise of an exchange’s authority. The BBA 
has filed extensive written comments on this and 
previous CBOE rule proposals and the Commission 
has fully reviewed and considered them. The 
Commission believes that an oral or evidentiary 
hearing on the CBOE proposal will not appreciably 
further any purpose and, accordingly, denies BBA’s 
request for such hearing. 


Finally, the BBA contends that the fees to be charged 
by the CBOE for providing OBO services will be 
unreasonabie and inequitably allocated among CBOE 
members, in violation of Section 6(b)(4) of the Act, 15 
U.S.C. 78f(b)(4). The proposed rule change before the 
Commission, however, does not set forth any specific 
level or schedule of fees. The BBA takes the 
position, however, that any fees charged by the CBOE 
would violate Section 6(b)(4) because the CBOE 
would thereby be “appropriating” the income of board 
brokers. Thus, the BBA’s argument is bottomed upon 
the premise that CBOE members who act as board 
brokers have some vested right or a reasonable 
expectation that they may continue to act in that 
capacity indefinitely, notwithstanding the CBOE’s 
authority to amend its rules to improve its market in a 
manner consistent with the requirements of the Act. 
As the Commission stated in its August Order: 


“[Ajny [vested] ‘right’ [of a board broker], 
if it exists, is acquired under, and remains 
subject to, the governing rules of [the 
CBOE], as they may be amended from time 
to time, insofar as those rules and amend- 
ments thereto are consistent with the Act 
and the rules and regulations promulgated 
thereunder.” 





82The CBOE’s fee schedule is the subject of a 
separate proposed rule change filing by the CBOE. 
See note 22, supra. In that filing, the CBOE states 
that “the Exchange may, in the event it should deem it 
advisable for competitive reasons, lower its charges 
for particular classes of options.” The current fee 
filing, however, sets forth a uniform fee schedule 
applicable to all classes of options. Under Section 
19(b)(3)(A) of the Act, the CBOE, if it seeks to change 
its fees in any respect, must file a subsequent pro- 
posed rule change with the Commission. Accordingly, 
the question whether the CBOE, consistent with 
Section 6(b)(4) of the Act, may prescribe different 
OBO fees for different classes of options need not be 
addressed here. 


83See August Order, supra, 12 SEC Docket at 1531. 
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The Commission notes that the BBA has not asserted 
any written contract in which the CBOE has agreed to 
refrain from proposing changes to its rules to alter the 
current board broker structure. And, as mentioned 
above, the memberships held by the board brokers 
have never been confined to the board broker 
function; persons who acquire CBOE memberships 
may perform any member function of the CBOE. 
Moreover, given the authority of exchanges as self- 
regulatory organizations under the Act, the 
Commission finds it unreasonable for an exchange 
member to expect that the status quo will not change 
in a manner which may affect his current economic 
interests. In accepting Exchange membership, and 
thereby subjecting themselves to the self-regulatory 
authority of the CBOE, board brokers must be deemed 
to have accepted the possibilities that have, in this 
case, come to pass. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-referenced rule 
change be, and it hereby is, approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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in the Matter of 


EASTERN UTILITIES ASSOCIATES 
P.O. Box 2333 
Boston, Massachusetts 02107 


BLACKSTONE VALLEY ELECTRIC COMPANY 
P.O. Box 1111 
Lincoln, Rhode Island 02865 





84c#. Allan v. Securities and Exchange Commission, 
[Current] Fed. Sec. L. Rep. (CCH) 4 96,451, at p. 
93,673 (7th Cir. 1978). 





BROCKTON EDISON COMPANY 
36 Main Street 
Brockton, Massachusetts 02403 


FALL RIVER ELECTRIC LIGHT COMPANY 
85 North Main Street 
Fall River, Massachusetts 02722 


MONTAUP ELECTRIC COMPANY 
P.O. Box 391 
Fall River, Massachusetts 02722 


(70-5388) 


NOTICE OF PROPOSED EXTENSION OF BANK 
BORROWING BY SUBSIDIARY COMPANY 


NOTICE IS HEREBY GIVEN that Eastern Utilities 
Associates (“EUA”), a registered holding company, 
and its electric utility subsidiary companies, Black- 
stone Valley Electric Company (‘‘Blackstone’’), 
Brockton Edison Company (“Brockton”), Fall River 
Electric Light Company (“Fall River’) and Montaup 
Electric Company (“Montaup”), have filed a post- 
effective amendment to their application-declaration, 
as previously filed and amended in this proceeding 
with this Commission designating Sections 6(a), 7, 
9(a), 10, 12(b), 12(c) and 12(f) of the Act and Rules 
43(a) and 45(a) promulgated thereunder as applicable 
to the proposed transaction. All interested persons 
are referred to the application-declaration, as further 
amended by said post-effective amendment, which is 
summarized below, for a complete statement of the 
proposed transaction. 


The transactions dealt with by the original application 
have, insofar as hereto relevant, been duly authorized 
and consummated. The post-effective amendment 
deals only with a proposed extention of the maturity 
of a bank loan of Blackstone’s, which was one of the 
original series of transactions. 


As part of its reorganization program, Blackstone has 
been authorized in this proceeding (order dated 
February 19, 1975, HCAR No. 18817) to borrow 
$25,000,000 from the Chase Manhattan Bank, N.A. 
(“Chase”). Blackstone originally issued Chase its note 
in that amount, maturing on February 16, 1976, and 
bearing interest at 115% of the prime rate in effect at 
Chase from time to time. By orders dated February 12, 
1976, February 8, 1977, and January 17, 1978 (HCAR 
Nos. 19386, 19880 and 20388) Blackstone was 
authorized to extend the maturity of the note, in each 
instance for approximately one year. The note now 
matures on February 1, 1979. The note is secured by a 
second mortgage on certain properties of Blackstone, 
said second mortgage being subject, among other 
encumbrances, to the prior lien of Blackstone’s 
Indenture of Mortgage and Deed of Trust dated as of 


November 1, 1943. No compensating balance is 
required in connection with this borrowing. 


Proceeds of the loan have been used by Blackstone to 
reduce open account advances to Blackstone from 
EUA. EUA applied the funds so received to reduce its 
short-term borrowings. 


By post-effective amendment filed in this proceeding, 
it is now proposed that the term of the Chase note be 
further extended to mature on or about January 28, 
1980. The interest rate will continue to be the prime as 
defined. No compensating balance will be required in 
connection with the extension of the Chase loan. 
Assuming a prime rate at Chase of 11.75%, the 
effective interest cost of the note, as revised and 
extended, would be 14.09%. It is stated that Black- 
stone had originally intended to convert that Chase 
note into a longer term secured obligation, but that 
restrictions on consolidated capitalization ratios, con- 
tained in EUA’s bond indenture, make it impossible at 
the present time to extend the Chase note for more 
than one year. 


it is stated that the Public Utilities Commission of the 
State of Rhode Island has jurisdiction over the pro- 
posed extension of the Chase loan to Blackstone and 
that no other state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. Any fees and 
expenses to be incurred in connection with the pro- 
posed transaction will be supplied by amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 29, 1979, request 
in writing that a hearing be held on this matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration, as further amended by said 
post-effective amendment, which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
EUA and Blackstone at the above-stated addresses, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application- 
declaration, as further amended by said post-effective 
amendment, or as it may be further amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will 
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receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20873/January 5, 1979 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6225) 


ORDER AMENDING TERMS OF AUTHORIZATION 
FOR ISSUANCE AND SALE OF NOTES TO BANKS 
AND TO DEALER IN COMMERCIAL PAPER AND 
EXCEPTION FROM COMPETITIVE BIDDING 


Louisiana Power and Light Company (“Louisiana”), a 
public-utility subsidiary company of Middle South 
Utilities, Inc. (“Middle South”), a registered holding 
company, has filed an application and amendments 
thereto with this Commission pursuant to Sections 
6(a) and 7 of the Public Utility Holding Company Act 
of 1935 (“Act”) and Rules 23, 50(a)(2), and 50(a)(5) 
promulgated thereunder as applicable to the following 
proposed transactions. 


Louisiana presently has in effect a program covering 
its interim financing requirements (bank borrowings 
and sales of commercial paper) through December 31, 
1978, as authorized by the Commission (HCAR No. 
19825). To cover its interim financing requirements 
through June 30, 1980, Louisiana proposes, from time 
to time, to borrow from, pay, prepay and/or reborrow 
from one or more commercial banks and to issue and 
sell commercial paper to a dealer or broker in such 
securities in an aggregate principal amount not 
exceeding $120,000,000 outstanding at any one time. 
The proposed commercial bank loans would be 
evidenced by unsecured promissory notes of 
Louisiana, each to the order of the lending bank, 
bearing interest at rates as hereinafter set forth. Such 
notes would be subject to prepayment in whole at any - 
time or in part from time to time without penalty or 
premium. The existing bank loan commitments are for 
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the period through December 31, 1979, with loans 
thereunder maturing not later than December 21, 1979. 
No borrowings from any of the lending banks under 
any extensions or renewals of such commitments will 
be made after June 30, 1980 or having a maturity date 
after June 30, 1980 without further authorization from 
the Commission on the basis of a further filing by 
Louisiana (the same being true with respect to 
borrowings by means of the sale of commercial paper 
of Louisiana). The said existing bank loan commit- 
ments, showing the respective maximum principal 
amounts at any one time outstanding which may be 
borrowed by Louisiana from the 
participating banks, are set forth as follows: 


thereunder 


Maximum 
Bank Amount 
The Chase Manhattan Bank (National 
Association) New York, NY 
Irving Trust Company, New York, NY 
Manufacturers Hanover Trust 
Company, New York, NY 
Whitney National Bank of New 
Orleans, New Orleans, LA 
First National Bank of Louisville, 
Louisville, KY 
First National Bank of Commerce, 
New Orleans, LA 
Bank of Virginia, Richmond, VA 
Hibernia National Bank, New 
Orleans, LA 
Security Pacific National 
Bank, Los Angeles, CA 
National American Bank of New 
Orleans, New Orleans, LA 
The National Bank of Commerce in 
Jefferson Parish, New Orleans, LA 
First State Bank & Trust 
Company, Bogalusa, LA 
The Bank of New Orleans and 
Trust Company, New Orleans, LA 
Central Bank, Monroe, LA 
First National Bank of Jefferson 
Parish, Gretna, LA 
First National Bank of West 
Monroe, West Monroe, LA 
Assumption Bank & Trust Company, 
Napoleonville, LA 
Bastrop National Bank, 
Bastrop, LA 
American Bank & Trust Company 
in Monroe, Monroe, LA 
Bank of Louisiana in New 
Orleans, New Orleans, LA 
Guaranty Bank & Trust Company, 
Gretna, LA 
Metairie Bank & Trust Co., 
Metairie, LA 


$54,000,000 
12,000,000 


9,000,000 
8,000,000 
8,000,000 


6,000,000 
5,000,000 


5,000,000 
5,000,000 
2,800,000 
750,000 
640,000 


500,000 
500,000 


400,000 
400,000 
240,000 
200,000 
100,000 
100,000 
100,000 


100,000 





Terrebonne Bank & Trust 
Company, Houma, LA 
Ouachita National Bank, 

Monroe, LA 
Bank of the South, 

Gretna, LA 
First Guaranty Bank, 

Hammond, LA 
Franklin State Bank & Trust 

Company, Winnsboro, LA 
Winnsboro State Bank & 

Trust Co., Winnsboro, LA 
Bank of Morehouse, Bastrop, LA 
Citizens Bank & Trust Company, 

Thibodaux, LA 


100,000 
100,000 
100,000 
75,000 
50,000 


50,000 
25,000 


20,000 


$119,350,000 


The interest rate charged by the Louisiana banks will 
be the prime rate in effect from time to time at The 
Chase Manhattan Bank (N.A.), presently 11-3/4%. 
Louisiana maintains accounts with such banks and at 
September 30, 1978, the balances in such accounts 
aggregated $2,543,432. Although the balances in 
some of these Louisiana accounts may be deemed to 
be compensating balances, most of the accounts with 
the lending Louisiana banks are working accounts and 
fluctuations in their balances do not reflect or depend 
upon fluctuations in the respective amounts of such 
bank loans outstanding. The minimum balances 
customarily maintained in such Louisiana bank 
accounts aggregate $1,291,000. If minimum balances 
of 10% or 20% are required, the respective rates of 
interest would be 13.06% or 14.69%, respectively, 
using a prime rate of 11-3/4%. 


The interest rate charged by each non-Louisiana bank 
will be its prime rate in effect from time to time. Each 
of the non-Louisiana lending banks will require a 
compensating balance with respect to the amount of 
its loan commitment and/or a compensating balance 
with respect to the amount of its loans to Louisiana 
outstanding, but in no case will such compensating 
balance or the total of such compensating balances 
exceed 20%. Assuming an 11-3/4% prime rate and a 
20% compensating balance, the effective interest cost 
on loans from the non-Louisiana banks would be 
14.69%. 


The commercial paper will be sold by Louisiana 
directly to Lehman Commercial Paper Incorporated 
(“Lehman”) in denominations of not less than $50,000 
or more than $1,000,000 at a discount which will not 
exceed the discount rate per annum prevailing at the 
respective dates of issuance for the particular 
maturities involved for sales of prime commercial 
paper of comparable quality by public utility issuers 


to commercial paper dealers. The aggregate principal 
amount of its commercial paper that Louisiana will 
have outstanding at any one time will not exceed 
$75,000,000, and any borrowings effected by 
Louisiana over and above or in addition to $75,000,000 
aggregate principal amount of such commercial paper 
at any one time outstanding will be effected solely by 
means of bank loans. The proposed commercial paper 
of Louisiana would be in the form of unsecured bearer 
notes maturing not later than nine months after their 
respective dates of issuance. No other costs, fees, 
commissions or additional charges will be payable by 
Louisiana to Lehman in connection with the issuance 
and sale of such commercial paper. The commercial 
paper will not be prepayable prior to maturity. As 
principal, Lehman will initially reoffer the commercial 
paper at a discount rate no greater than 1/8th of 1% 
per annum less than the discount rate to Louisiana, to 
corporations and institutional investors from a list of 
not more than 200 such proposed offerees. 


Louisiana will not issue any of its commercial paper 
notes having a maturity of more than 90 days at an 
effective interest cost which exceeds the effective 
interest cost at which Louisiana could borrow from 
banks, and, in general, the nature of the borrowing or 
borrowings made at any particular time would be 
determined on the basis of market conditions with a 
view towards obtaining borrowed funds at the lowest 
possible cost. 


The net proceeds of the borrowings herein proposed 
will be used, together with other funds available to 
Louisiana, for the construction of new facilities, for 
additions and improvements to present facilities, and 
for other corporate purposes. Louisiana’s construction 
program contemplates expenditures of approximately 
$257,500,000 in 1978, $269,000,000 in 1979, and 
$289,000,000 in 1980. 


Louisiana expects to effect permanent financing also 
during the period through June 30, 1980, and may use 
part or all of the proceeds of such permanent 
financing to pay or prepay commercial bank loans or 
to pay commercial paper. Louisiana states that it 
intends to retire all of the outstanding borrowings on 
or before June 30, 1980 from the proceeds of the sale 
of securities. 


Louisiana requests exception from the competitive 
bidding requirements of Rule 50 for the proposed 
issue and sale of its commercial paper pursuant to 
paragraphs (a)(2) or (a)(5) thereof. It is stated that it is 
not necessary or appropriate in the public interest or 
for the protection of investors or consumers to invite 
competitive bids for the commercial paper because 
such paper will have a maturity not in excess of nine 
months, and because current rates for commercial 
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paper for such prime borrowers as Louisiana are pub- 
lished daily in financial publications. 


Louisiana also requests authority to file certificates 
under Rule 24 with respect to the issuance and sale of 
commercial paper on a quarterly basis. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. The fees, commissions, and 
expenses to be incurred in connection with these 
transactions are estimated at $4,000 including legal 
fees not to exceed $2,000. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20780), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application 
as amended, be, and it hereby is, granted effective 
forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20874/January 5, 1979 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(70-6047) 


NOTICE OF PROPOSAL TO EXTEND PERIOD 
DURING WHICH COMMON STOCK MAY BE ISSUED 
TO TRUSTEE UNDER AN EMPLOYEE STOCK 
OWNERSHIP PLAN 
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NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc. (“Middle South”), a registered holding 
company, has filed a post-effective amendment to an 
application-declaration previously filed with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a) and 7 of the Act and Rule 50(a)(5) promulgated 
thereunder as applicable to the proposed transaction. 
All interested persons are referred to the amended 
application-declaration, which is summarized below, 
for a complete statement of the proposed transaction. 


By order dated September 20, 1977 in this matter 
(HCAR No. 20183), Middle South was authorized to 
make available, for acquisition by First National Bank 
of Commerce, New Orleans, Louisiana, as trustee 
(“Trustee”) under the Employee Stock Ownership Plan 
of Middle South Utilities, Inc. and Subsidiaries 
(“Plan”), directly from Middle South, through January 
31, 1979, up to 300,000 authorized but unissued 
shares of its common stock, $5 par value (“Additional 
Stock”). Middle South now proposes to extend for 
three years, from January 31, 1979 to January 31, 
1982, the period during which Middle South may offer 
and issue the Additional Stock directly to the Trustee 
under the Plan. 


Pursuant to the terms of the Plan, Middle South and 
its subsidiaries contribute to the Trustee for 
employees participating in the Plan an amount equal 
to an additional investment tax credit allowed to 
Middle South on its consolidated federal income tax 
return for such purpose under the Internal Revenue 
Code of 1954, as amended. The Trustee must invest 
and reinvest cash contributions, and any income 
thereon, exclusively in Middle South’s common stock, 
$5 par value, which it acquires, at its discretions, 
through open market or private purchases or directly 
from Middle South. If Middle South offers Additional 
Stock to the Trustee and the Trustee chooses to 
accept such offer rather than to acquire Middle 
South’s common stock in the open market of else- 
where, tiie Additional Stock is acquired for an amount 
equal to the value of such Stock based upon the 
average of the closing prices of Middle South’s 
common stock based on consolidated trading as 
defined by the Consolidated Tape Association and 
reported as part of the consolidated trading prices of 
New York Stock Exchange listed securities for twenty 
consecutive trading days immediately preceding the 
acquisition (‘Market Value’’). If dividends are 
reinvested in Additional Stock, such Stock is acquired 
for an amount equal to the Market Value of such 
Stock. 


Middle South currently estimates that the balance of 
the Additional Stock remaining unissued to date, 
namely 93,053 shares, should be sufficient, based 
upon the recent market value of its common stock and 





Middle South’s current tax position, to satisfy the 
requirements of the Plan through January 31, 1982, 
the extended date through which it is now proposed 
that Middle South be permitted to offer and issue the 
Additional Stock directly to the Trustee pursuant to 
the Plan. 


The proceeds derived by Middle South through the 
issuance of the balance of the Additional Stock will be 
utilized for repayment of then outstanding bank loans 
to Middle South, pursuant to the credit agreement 
between Middle South and various commercial banks, 
dated June 29, 1978. 


Except as set forth above, all terms and conditions of 
the offer and issuance by Middle South, and acqui- 
sition by the Trustee, of the Additional Stock pursuant 
to the Plan, as set forth in the application-declaration 
as approved in the Commission’s order of September 
20, 1977, are to remain unchanged. 


It is stated that no state or federal commission, other 
than this Commission, has jurisdiction over the pro- 
posed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 29, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicants-declarants at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application-declaration, as amended or as it may be 
further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as whether a 
hearing is ordered will receive any notices or orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20875/January 5, 1979 


In the Matter of 


GEORGIA POWER COMPANY 
270 Peachtree Street, N.W. 
Atlanta, Georgia 30302 


(70-6250) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AND PREFERRED STOCK 
AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Georgia Power 
Company (“Georgia”), an electric utility subsidiary of 
The Southern Company, a registered holding 
company, has filed an application with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Section 
6(b) of the Act and Rule 50 promulgated thereunder as 
applicable to the proposed transactions. All interested 
persons are referred to the application, which is 
summarized below, for a complete statement of the 
proposed transactions. 


Georgia proposes to issue and sell up to $225,000,000 
aggregate principal amount of its first mortgage 
bonds (“New Bonds”). Of such amount, it is proposed 
that up to $100,000,000 principal amount of new 
bonds will be issued in February 1979 and up to 
$125,000,000 principal amount of new bonds will be 
issued in April 1979, but in either case not later than 
August 1979. It is intended that each series of new 
bonds will have a term of not less than five nor more 
than 30 years and will be sold at competitive bidding 
for the best price obtainable, but for a price to 
Georgia of not less than 98% nor more than 101-3/4% 
of the principal amount thereof, plus accrued interest. 
The new bonds will be issued under the Indenture 
dated as of March 1, 1941, between Georgia and 
Chemical Bank, as Trustee, as heretofore supple- 
mented by various indentures supplemental thereto, 
as as to be further supplemented by a Supplemental 
Indenture to be dated as of February 1, 1979, in the 
case of the $100,000,000 principal amount of new 
bonds and April 1, 1979, in the case of the 
$125,000,000 principal amount of new bonds. 


It is stated that it is difficult to determine, under 
present bond market conditions, whether it would be 
more advantageous to Georgia to sell the new bonds 
with a 30-year term or shorter term and that it is in the 
public interest for Georgia to be afforded the 
necessary flexibility to adjust its financing program to 
developments in the markets for long-term debt 
securities when and as they occur in order to obtain 
the best possible price, interest rate, and term for its 
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new bonds. Georgia intends, therefore, to decide on 
the term of each series of the new bonds after the 
date of the respective public invitation for proposals 
and then in each case notify prospective bidders by 
telephone, confirmed in writing, of its decision not 
less than 72 hours prior to the time of each bidding. 


Georgia also proposes to issue up to $50,000,000 of 
preferred stock, without par value, but with a stated 
value of $25 per share or $100 per share, (“New 
Preferred Stock”) and to sell such securities at 
competitive bidding for the best price obtainable but 
for a price to Georgia of not less than 100% nor,more 
than 102% of the stated value per share, which shall 
also be the public offering price per share. In addition, 
Georgia proposes to pay to the purchasers of the new 
preferred stock compensation for their services in 
purchasing and making a public offering of such 
shares. It is proposed that such stock be issued in 
February 1979 but in any event not later than August 
1979. The terms of the new preferred stock will be 
established by amendment to the charter of Georgia. 
Georgia may also make provision for a cumulative 
sinking fund for the benefit of the new preferred stock 
which would retire annually not more than 5% of the 
number of shares initially issued, commencing five 
years after the sale, with the non-cumulative option 
on any sinking fund date, commencing five years or 
later after the sale, of redeeming an additional like 
number of shares. 


It is stated that Georgia may request by amendment 
that each of the proposed sales be excepted from the 
competitive bidding requirements of Rule 50, should 
circumstances develop which, in the opinion of 
Georgia’s management, make such exception in the 
best interest of Georgia and its investors and 
consumers. 


Georgia intends to use the proceeds from each sale of 
the new bonds and the sale of the new preferred 
stock, along with other funds, in financing its 1979 
construction. 


Statements of the fees and expenses to be incurred in 
connection with the proposed transactions will be 
filed by amendment. It is stated that the proposed 
transactions will have been authorized by the Georgia 
Public Service Commission and that no other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 31, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
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request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by maill 
upon the applicant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the application, as filed or as 
it may be amended, may be granted as provided in Rule 
23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20876/January 5, 1979 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


SENECA RESOURCES CORPORATION 
10 Layfayette Square 
Buffalo, New York 14203 


(70-6241) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
SHORT-TERM NOTES TO BANK BY SUBSIDIARY 
COMPANY AND GUARANTY THEREOF BY HOLDING 
COMPANY 


NOTICE IS HEREBY GIVEN that National Fuel Gas 
Company (“National”), a registered holding company, 
and one of its wholly-owned subsidiary companies, 
Seneca Resources Corporation (“Seneca”) have filed a 
declaration and an amendment thereto with this 
Commission pursuant to Sections 6(a), 7, and 12(b) of 
the Public Utility Holding Company Act of 1935 





(“Act”) and Rule 45 promulgated thereunder regarding 
the following proposed transactions. All interested 
persons are referred to the amended declaration, 
which is summarized below, for a complete statement 
of the proposed transactions. 


Seneca proposes to issue and sell notes pursuant to a 
line of credit with Houston National Bank upon the 
following terms. Seneca will enter into a loan agree- 
ment with Houston National Bank pursuant to which 
Seneca will have the right to borrow not to exceed 
$20,000,000 in principal amount at any one time out- 
standing. Such loan will be evidenced by unsecured 
short-term notes which will be dated the date of 
issue, will mature on January 31, 1980, and will be 
prepayable, at any time in whole or in part, without 
penalty or premium. It is proposed that payment of 
principal and interest on the notes will be 
unconditionally guaranteed by National. The notes 
will bear interest not in excess of the prime rate of 
interest at Houston National Bank as it fluctuates 
from time to time. In addition, Seneca has agreed with 
Houston National Bank to maintain average balances 
at 10% of the amount of the line of credit, plus 10% 
of the amount drawn down by Seneca under the line 
of credit. Assuming an average balance of 20%, the 
effective cost of money, based on an 11-3/4% prime 
rate, would be 14.6875%. 


Under the terms of the loan agreement, Seneca is 
obligated to pay the reasonable fees and expenses of 
counsel for Houston National Bank in connection with 
the preparation of the loan agreement and all trans- 
actions pursuant thereto. Other than such counsel 
fees, there will be no commitment fee or any other 
closing or related costs in connection with the above 
transactions. 


Seneca intends to use the proceeds from the sale of 
said short-term notes to repay interest-free emergency 
loans aggregating not to exceed $9,000,000 from 
National Fuel Gas Supply Corporation (“Supply”), a 
wholly-owned subsidiary of National. Seneca also 
intends to repay at maturity $3,000,000 in loans 
advanced by National from the proceeds of the sale of 
commercial paper by National. The loans to Seneca 
from Supply and National were made for the purpose 
of supplying working capital to Seneca and financing 
Seneca’s 1977 and 1978 gas exploration and develop- 
ment program. Seneca plans to use the remaining 
amount available under the proposed line of credit as 
working capital and to finance gas exploration and 
development in 1979. It is stated that repayment of the 
notes by Seneca will be made by funds generated 
internally and by possible external financial arrange- 
ments. 


A statement of the fees and expenses to be incurred 
in connection with the proposed transactions is to be 


filed by amendment. It is stated that no state 


commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. National requests that it be permitted to 
file the certificates required by Rule 24 relating to the 
proposed transactions on a quarterly basis. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 30, 1979, request 
in writing that a hearing be held on such matter, 
Stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed, Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarants at the above-stated addresses, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, 
as amended or as it may be further amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20877/January 9, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6012/January 9, 1979 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20878/January 8, 1979 


In the Matter of 


SOUTHWESTERN ELECTRIC POWER COMPANY 
P.O. Box 21106 
Shreveport, Louisiana 71156 


(70-6251) 


NOTICE OF PROPOSED ACQUISITION OF COAL 
RAIL CARS 


NOTICE IS HEREBY GIVEN that Southwestern 
Electric Power Company (“SWEPCO”), an electric 
utility subsidiary of Central and South West 
Corporation, a registered holding company, has filed 
with this Commission an application pursuant to the 
Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 9(a) and 10 of the Act as appli- 
cable to the proposed transactions. All interested 
persons are referred to the application, which is 
summarized below, for a complete statement of the 
proposed transactions. 


SWEPCO seeks authorization to acquire 605 one 
hundred ton, sixty foot, open-top coal hopper rail cars 
(the “Equipment”) for use in unit train service between 
Gillette, Wyoming and SWEPCO’s Welsh Unit No. 1, 
Weish Unit No. 2 and Flint Creek power plants. 
SWEPCO has acquired 605 equivalent rail cars 
pursuant to the authorizations given in previous 
orders of August 9, 1976 (HCAR No. 19643), and 
October 12, 1977 (HCAR No. 20207). Each unit train 
consists of 110 coal cars and SWEPCO maintains a 
10% or 11 car reserve for maintenance and repairs. 
The proposed acquisition of 605 cars will provide one 
additional unit train for Welsh Unit No. 1, one 
additional unit train for Flint Creek and three unit 
trains for Welsh Unit No. 2, which is presently being 
constructed and is scheduled for commercial 
operation in 1980. The 605 cars comprising the Equip- 
ment will cost approximately $25,000,000, with the 
final cost dependent upon cost escalations under the 
contract with the manufacturer, delivery charges and 
the amounts of any sales or use taxes. 


It is stated that additional unit trains for Welsh Unit 
No. 1 and Flint Creek are necessary because the turn- 
around times experienced by SWEPCO are in excess 
of the times originally estimated, such tardiness 
being attributed to congestion on the railroad’s line 
from the mine site near Gillette, Wyoming to the 
Welsh plant in Cason, Texas and the Flint Creek plant 
in Siloam Springs, Arkansas, distances of about 1500 
and 1100 miles, respectively. The estimated turn- 
around time to the Welsh plant was 155 hours; that 
actually experienced, 210 hours. The estimated turn- 
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around time to the Flint Creek plant was 114 hours; 
that actually experienced, 183 hours. To compensate 
for the added times SWEPCO had been using two unit 
trains consisting of carrier-owned rail cars supplied by 
Burlington Northern, Inc., one of which is no longer 
available to SWEPCO. SWEPCO believes it advisable 
to acquire sufficient additional cars (242) so that it 
does not need to rely on carrier-owned cars for these 
two units trains. 


IT is further stated that 363 cars (three unit trains) are 
presently estimated to be sufficient to transport the 
coal requirements for Welsh Unit No. 2, the coal for 
which is to be provided under a contract between 
SWEPCO and Amax Coal Company covering coal 
requirements for Welsh Unit No. 1, Welsh Unit No. 2 
and Flint Creek for the first 25 years of the operation 
of such facilities. 


SWEPCO intends that all of the Equipment will be 
used exclusively by it. Since the unit trains will 
operate continuously there will be no spare car 
capacity. In the event the turnaround time now 
experienced by SWEPCO is reduced, SWEPCO will 
either acquire fewer coal cars than the number 
presently anticipated to be required to service Welsh 
Unit No. 3 or will refrain from replacing cars which 
have become worn out or irreparably damaged in 
operation, or both. 


Of the 605 rail cars, SWEPCO plans to acquire 242 
between February and June 1979, pursuant to a pro- 
posed railroad equipment lease (“Lease”) described 
further below. The financing arrangements for the 
remaining 363 rail cars, which are scheduled for 
delivery from October through December 1979, have 
not been completed and will be the subject of further 
amendment to this application. 


The Lease SWEPCO proposes to enter into is with 
Cason Car Corporation (“Lessor”) and is for 242 rail 
cars for an interim term beginning on the date of 
delivery of the rail cars and ending on August 1, 1979, 
followed by a primary term of 20 years ending on 
August 1, 1999. The rental for the interim term will be 
a payment on August 1, 1979, equal to the purchase 
price of the rail cars, as defined in the Lease, times 
the daily equivalent of 912% per annum for each day 
of the interim term. Rentals thereafter will be required 
semiannually, commencing February 1, 1980, in 
accordance with the following schedule: 


Rental Payment 
Dates 


Number of _ Percent of 
Payments Purchase Price 


Feb. 1, 1980-Aug. 1, 1984 10 
Feb. 1, 1985-Feb. 1, 1999 29 
Aug. 1, 1999 1 


“4.75% 
“6.16% 
16.16% 





The rental payments are calculated to be an amount 
sufficient to pay interest only at 942% per annum on 
the purchase price for the first 5 years of the primary 
term, to amortize 90% of the purchase price at 912% 
per annum during the 6th through 20th year of the 
primary term, with a final payment of the then- 
remaining unamortized portion of the purchase price. 


The Lease is a net lease under which SWEPCO agrees 
to pay all taxes and charges on the rail cars or 
assessed against the Lessor (other than income taxes 
assessed against the Lessor on its fees) and 
covenants to keep the rail cars insured or self-insured, 
free of non-permitted liens and encumbrances, in 
good maintenance and repair and in compliance with 
laws and governmental regulations. In the event of a 
casualty occurrence (which would include a rail car’s 
becoming worn out, lost, stolen, destroyed, 
condemned or otherwise permanently unfit for use), 
SWEPCO is required to either: (i) terminate the Lease 
with respect to such rail car and pay the Lessor a sum 
equal to the Casualty Value of such rail car; (ii) sub- 
stitute replacement equipment having a value and a 
useful life at least equal to the Casualty Value and 
remaining useful life of the rail car being replaced; or 
(iii) provide sufficient funds to the Lessor to enable it 
to acquire replacement equipment meeting the 
requirements of clause (ii) above. The Casualty Value 
of a rail car represents the then unamortized portion 


of its purchase price as of a given rental payment date. 


The rail cars are being manufactured by Thrall Car 
Manufacturing Company (“Thrall”) and will be sold by 
it to the Lessor under a conditional sales agreement 
(“CSA”). Thrall will assign its right, title and interest 
in the CSA and the rail cars to Mercantile-Safe 
Deposit and Trust Company, as agent (“Agent”) 
pursuant to an agreement and assignment (“Assign- 
ment”), which will hold security title to the rail cars 
on behalf of Greenwich Savings Bank and Pilot Life 
Insurance Company (collectively, the “Investors”) who 
will provide 100% of the purchase price of the rail 
cars. The Investors will be repaid in installments 
under the CSA equal to the rental payments required 
to be made by SWEPCO under the Lease. The 
Investors, the Agent and SWEPCO will enter into a 
finance agreement describing the proposed trans- 
action, and the Lessor will assign to the Agent, as 
additional security, the rentals to be received under 
the Lease (SWEPCO will acknowledge notice of and 
consent to such assignment). 


SWEPCO will the right to terminate the Lease as of 
any rental payment date occurring on or after August 
1, 1989, in the event it determines the rail cars are no 
longer economical for use in its operations by paying 
the Casualty Value of the rail cars at such date to the 
Lessor. Upon payment of the Casualty Value or upon 
payment of the last rental installment SWEPCO will 


receive title to the rail cars and will have no further 
obligations under the Lease. SWEPCO will also have 
the right to terminate the Lease as of any rental 
payment date by depositing with the Agent an amount 
sufficient to prepay the unamortized principal amount 
of the CSA indebtedness plus a premium equal to 
912% of such amount during the first year of the 
primary term and declining by equal annual amounts 
to no premium in the final year of the primary term, 
provided that no such redemption can be made prior 
to August 1, 1989, from the proceeds of borrowings 
by SWEPCO having a lesser interest cost or a shorter 
remaining weighted average life than the interest cost 
or remaining weighted average life of the CSA 
indetedness. SWEPCO can also terminate the lease as 
of any rental payment date by entering into and 
delivering to the Agent an assumption agreement 
under which the Lessor would assign its interests as 
vendee under the CSA to SWEPCO and SWEPCO 
would directly assume liability for repayment of the 
CSA indebtedness. 


It is stated that SWEPCO intends to include the full 
amount of the rental payments under the Lease in 
determining its fuel costs for use in the fuel adjust- 
ment clause of its rates, subject to approval by 
applicable regulatory authorities. 


The fees and expenses to be incurred in connection 
with the proposed transactions will be supplied by 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 29, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the application, as filed or 
as it may be amended, may be granted as provided in 
Rule 23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 


_postponements thereof. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20879/January 8, 1979 


In the Matter of 


OHIO EDISON COMPANY 
76 South Main Street 
Akron, Ohio 44308 


(70-6252) 


NOTICE OF PROPOSED ISSUANCE OF BONDS FOR 
SINKING FUND PURPOSES, PROPOSED ISSUANCE 
AND SALE OF COMMON STOCK AND REQUEST FOR 
EXEMPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Ohio Edison 
Company (‘Ohio Edison”), an operating company and 
a registered holding company, has filed with this 
Commission an application-declaration and an 
amendment thereto pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Sections 6(a) and 7 of the Act and Rule 50 promul- 
gated thereunder as applicable to the proposed trans- 
actions. All interested persons are referred to the 
application-declaration, which is summarized below, 
for a complete statement of the proposed trans- 
actions. 


Ohio Edison proposes to issue on or about May 1 and 
November 1 of the year 1979 a total of $15,158,000 
principal amount of its first mortgage bonds, 34% 
Series of 1955 due 1985 (“Sinking Fund Bonds”), such 
issuance to be under its Indenture dated as of August 
1, 1930, as amended and supplemented (the “Mort- 
gage”). The Sinking Fund Bonds are to be of the 
series provided for by the Twelfth Supplemental 
Indenture dated as of May 1, 1955, and will be 
identical in all respects to the sinking fund bonds of 
this series which were the subject of previous orders 
by this Commission (the latest such order being that 
of March 21, 1978 (HCAR No. 20549)). 


Ohio Edison proposes to use the Sinking Fund Bonds 
solely to obtain the inclusion in its general funds, 
through the authentication and delivery by the 
Indenture Trustee and surrender by Ohio Edison to 
said Trustee for cancellation of Sinking Fund Bonds, 
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of the sinking fund payments on deposit or required 
to be made with the Trustee under the improvement 
and sinking fund provisions of the Mortgage in 1979. 
The cash so withdrawn will be used for general 
corporate purposes. It is proposed that the Sinking 
Fund Bonds will be issued either on the basis of 
unfunded property additions or on the basis of retired 
bonds previously outstanding under the Mortgage. It 
is estimated that, after giving effect to the issuance of 
the Sinking Fund Bonds, unfunded net property 
additions as of September 30, 1978, will amount to 
$604,000,000. Ohio Edison presently has available 
$25,058,000 aggregate principal amount of retired 
bonds previously outstanding under the Mortgage 
against which bonds can be issued. 


Ohio Edison also proposes to issue and sell up to 
6,000,000 shares of its authorized but unissued 
common stock, par value $9 per share (“New Common 
Stock”). The proceeds from such sale will be used (1) 
to enable Ohio Edison to continue its on-going con- 
struction program, estimated at $385,776,000 for 1979; 
(2) to reduce its unsecured short-term debt (estimated 
to amount to $130,000,000 at the time of issuance and 
sale of the New Common Stock; and (3) to use for 
other similar corporate purposes for which borrowing 
under short-term credit lines would be required if such 
funds were not so used. 


Ohio Edison requests that it be granted for such 
issuance and sale an exemption from the competitive 
bidding requirements of Rule 50 promulgated under 
the Act pursuant to Rule 50(a)(5). It is stated that 
management believes it to be in the best interests of 
its securityholders and ratepayers that it be permitted 
to negotiate an offering of the New Common Stock 
with underwriters so as to channel as much effort and 
flexibility as possible into the proposed sale. Ohio 
Edison’s earnings per share for the twelve months 
ended November 30, 1978, were $1.19 per share; its 
dividend rate is currently $1.76 per share per annum. 
At said date its price/earnings ratio was 12.6 times, 
an extremely high ratio in comparison with the recent 
past. At the present time Ohio Edison cannot issue 
either first mortgage bonds or preferred stock due to 
lack of adequate coverage ratios under its first mort- 
gage indenture and charter. It is claimed that these 
financial problems make for great uncertainties in the 
market for its common stock. Ohio Edison states it 
must be able to tailor the sale of the New Common 
Stock for the most favorable market if the sale is to be 
consummated on reasonable terms, and that this is 
not possible under .the constraints of competitive 
bidding, which prevent last minute changes in timing 
or amount of securities to be offered. In addition it is 
felt that the sale of the New Common Stock in the 
present circumstances will require substantial presale 
preparation and effort by the underwriter, which only 
his advance selection will permit. Finally, it is noted 





that Ohio Edison has filed with this Commission an 
application under Section 3(a)(2) of the Act requesting 
an order exempting it from the provisions of the Act 
(File No. 31-766), and the effect of the action 
requested therein is something concerning which 
underwriters will need to be educated. 


The fees and expenses to be incurred in connection 
with the proposed transactions will be supplied by 
amendment. It is stated that the Public Utilities 
Commission of Ohio has jurisdiction over the 
issuance and sale of the New Common Stock and the 
issue and use of the Sinking Fund Bonds, and that no 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 30, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration, as amended, which he desires 
to controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant-declarant at 
the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date the application-declaration, as 
amended, or as it may be further amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20880/January 9, 1979 


In the Matter of 


LOWELL GAS COMPANY 
Lowell, Massachusetts 


CAPE COD GAS COMPANY 
Hyannis, Massachusetts 


(70-6221) 


ORDER AUTHORIZING SALE OF FIRST MORTGAGE 
BONDS TO INSTITUTIONAL INVESTORS PURSUANT 
TO A PRIVATE OFFERING; EXEMPTION FROM 
COMPETITIVE BIDDING 


Lowell Gas Company (“Lowell”), and Cape Cod Gas 
Company (“Cape Cod”), gas utility subsidiaries of 
Colonial Gas Energy System (“Colonial”), a registered 
holding company, have filed a joint-declaration and 
amendments thereto pursuant to Sections 6 and 7 of 
the Public Utility Holding Company Act of 1935 
(“Act”), and Rule 50(a)(5) promulgated thereunder 
regarding the private placement of $4,900,000 of 
Lowell’s first mortgage bonds and $3,150,000 of Cape 
Cod’s first mortgage bonds with institutional lenders 
at an interest rate of 11% per annum. 


On October 7, 1977, Colonial filed an application for 
exemption under Section 3(a)(1) of the Act. (File No. 
31-763.) Its application for exemption is pending. 
Pursuant to a Stipulation in that proceeding, dated 
January 26, 1978, Colonial agreed that, pending 
development of a plan of recapitalization and 
Commission action on its exemption application, it 
and its subsidiaries would comply with the standards 
of Sections 6, 7 and 12(b) of the Act, and Colonial 
registered as a holding company for that purpose. 


By order dated November 28, 1978 (HCAR No. 20797), 
the Commission, among other things, authorized 


Colonial to issue and sell 370,000 shares of 
cumulative convertible preferred stock (“Preferred 
Stock”) through a negotiated sale to underwriters. The 
net proceeds from this public offering were about 
$5,050,000. Colonial proposes to use the net proceeds 
to purchase common stock of its public utility sub- 
Sidiaries, Lowell and Cape Cod, for approximately 
$3,100,000 and to redeem 212,500 shares of its prior 
outstanding preferred stock at a redemption price of 
$1,700,000, plus accrued dividends. Lowell and Cape 
Cod also received authorization in that order to issue 
and sell common stock to Colonial. They contemplate 
using the proceeds from the sales of the subsidiary 
common stock and $7,650,000 of the proceeds from 
the sale of proposed bond issues, a total of 
$10,750,000, to reduce subsidiary bank debt from the 
present amount of $18,035,000 to approximately 
$7,285,000. The proposed sale of bonds is dependent 
upon the additional $3,100,000 investment in the sub- 
sidiary common stocks. 


The gas subsidiaries’ capital structure, as of 
September 30, 1978, and pro forma, is shown in the 
following table. 
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Lowell 


Actual 


Pro Forma 


(000’s omitted) 


Cape Cod 


Actual Pro Forma 





Amount % 


Amount. 


% Amount % Amount % 





Long-term debt $20,833 
Notes payable 
Banks 


11,210 22.65 


42.10 $25,733 50.08 $12,151 


6,310 12.28 





42.98 $14,901** 50.56 


6,825 24.14 4,075 13.83 





Total debt 
Preferred stock 
Common equity 


$32,043 
4,554 
12,888 


9.20 


64.75 $32,043 62.36 $18,976 
4,554 
26.05 14,788* 28.78 


67.12 $18,976 64.39 
5.52 1,560 5.29 
27.36 8,934* 30.32 


8.86 1,560 


7,734 





Total Capi- 

talization $49,485 
SS 
*Reflects common stock to be issued and sold to 
Colonial concurrent with the proposed sale of the 
bonds pursuant to authorization of this Commission 
by order dated November 28, 1978 (HCAR No. 20797). 


**Reflects the retirement of $400,000 Series J First 


LOWELL GAS COMPANY 


100.00 $51,385 100.00 $28,270 100.00 $29,470 100.00 
SOO Oss SC jc CLS 


Mortgage Bonds. 


A statement of bond and total fixed charged 
coverages, as of November 30, 1978, is reflected 
below, based on the reported income for the twelve 
months ended that day. 


(000’s omitted) 


CAPE COD 
GAS COMPANY 





(Unaudited) 





Pro Forma (Unaudited) Pro Forma 





Income before taxes 

Bond interest 

Bond interest coverage 

Income after taxes 

Total interest 

Preferred dividends 

Total fixed charges 

Coverages for total fixed 
charges and preferred 
stock dividend requirements 


$6,212 
1,653 
3. 76x 
5,200 
3,426 

298 
3,724 


1. 40x 


The bonds will be issued under each company’s 
indenture of mortgage and deed of trust, as amended 
and supplemented, and will be of equal rank with the 
outstanding bonds. The bonds will have an average 
life of ten years and will not be redeemable for five 
years nor refundable for an additional five years in 
anticipation of borrowings having a lower effective 
interest cost or a shorter weighted average life than 
that remaining on the bonds. 


The bonds will mature December 15, 1993, and will be 
subject to sinking funds, under which Lowell and 
Cape Cod will retire $4,361,000 and $2,802,000 of 
bonds, respectively. Sinking fund retirements begin in 
the third year and retirements thereunder increase at 
designated intervals. Lowell and Cape Cod may, at 
their option, retire an additional amount of their 
respective bonds at par in each of the years of the 
mandatory sinking funds up to an aggregate amount 
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$6,212 
2,125 
2.92x 
5,037 
3,154 
287 
3,441 


$2,688 $2,688 

914 1,175 
2.94x 2.29x 
2,567. 2,469 
1,915 1,752 

90 77 
2,005 1,830 


1.46x 1.28x 1.35x 


of 25% of the issue. Such additional retirement will 
be non-cumulative and bonds redeemed through such 
optional prepayment at par will be applied against 
mandatory sinking fund payment obligations in the 
inverse order of mandatory sinking fund payments. 
Dividends may be paid out of net earnings arising 
after December 31, 1978, available for capital stock 
dividends plus $800,000 in the case of Lowell. Cape 
Cod must eliminate its deficit in retained earnings of 
approximately $227,000, as of November 30, 1978, 
before such net earnings may be made available for 
dividends. However, as of November 30, 1978, sub- 
stantially all of the retained earnings of Lowell and 
Cape Cod are restricted from payment of dividends 
under their bank credit agreements and certain 
supplemental indentures. 


Lowell and Cape Cod will sell their first mortgage 
bonds to the following institutional investors on two 
closing dates: 





First 
Closing 


Lowell 


Cape Cod 


First 
Closing 


Second 
Closing 


Second 
Closing 





New England Mutual Life 
Insurance Company 

Teachers Insurance & 
Annuity Association of 
America - College 


Retirement Equities Fund 1,150,000 200,000 


Berkshire Life Insurance 
Company 


$2,500,000 $500,000 


550,000 - 


$1,650,000 $350,000 


700,000 200,000 


250,000 = 





$4,200,000 $700,000 
——————————————EE———————— 


The first closing will be on or about January 9, 1978. 
The second closing is expected to be in February 
1979. Delivery of $700,000 in aggregate principal 
amount of Lowell’s bonds and $550,000 in aggregate 
principal amount of Cape Cod’s bonds, respectively, 
will be deferred until the second closing, to permit 
Lowell and Cape Cod to comply with debt-equity ratio 
limitations in their respective indentures. It is 
expected that the anticipated earnings in the peak 
winter months will result in increased equity sufficient 
to authorize, by the delayed delivery date, the 
issuance of the bonds deferred. 


Cape Cod proposes to use $400,000 of the bond pro- 
ceeds to refund its outstanding Series J First Mort- 
gage Bonds and the remaining $2,750,000 will be used 
to reduce its bank debt. Lowell will use the $4,900,000 
of proceeds from the sale of its bonds to reduce its 
bank debt. The proposed bond issues will make avail- 
able a total of $7,650,000 to be applied toward the 
reduction of subsidiary bank debt. 


Lowell and Cape Cod are hereby granted an exception 
under Rule 50(a)(5) from competitive bidding. They 
represent that compliance with Rule 50(b) is not 
appropriate stating that no fees, commissions, or 
remuneration are to be paid in connection with the 
private sale of the bonds except filing fees, printing 
fees, and legal fees of the companies and of the 
lenders estimated at $81,000. The bonds presently 
outstanding are held by institutional investors and, as 
the companies state, a public offering is inappropriate 
because of the size of the issues, the size of the 
companies, and the fact that they are relatively 
unknown in the security markets. 


The companies discussed the proposed bond issues 
with seven insurance companies, including the three 
insurance companies who have agreed to purchase 
the bonds. The other four insurance companies 
declined to make an offer. Three investment banking 


$2,600,000 $550,000 
EEE 


firms were also contacted, of which one make an offer 
to place the bonds on comparable terms, but the 
commissions requested would have made that 
proposal more costly. The agreed interest rate of 11% 
on the bonds appears to be consistent with current 
high yields of utility bonds generally. 


The Massachusetts Department of Public Utilities has 
approved the proposed issue and sale of bonds by 
Lowell and Cape Cod. No other state or federal 
commission, except this Commission, has _ juris- 
diction over such transactions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20782), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20881/January 9, 1979 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


GULF POWER COMPANY 
Pensacola, Florida 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


MISSISSIPP!| POWER COMPANY 
Gulfport, Mississippi 


(70-6229) 


ORDER AUTHORIZING PROPOSAL TO ISSUE FIRST 
MORTGAGE BONDS FOR SINKING FUND PUR- 
POSES; RESERVATION OF JURISDICTION 


Alabama Power Company (“Alabama”), Gulf Power 
Company (“Gulf”), Georgia Power Company (“Geor- 
gia”), and Mississippi Power Company (“Missis- 
sippi”), all of which are public utility subsidiaries of 
The Southern Company, a registered holding 
company, have filed an application-declaration and 
an amendment thereto with this Commission pursuant 
to Sections 6(a) and 7 of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 50(a)(5) 
promulgated thereunder concerning the proposed 
transactions. 


Alabama, Georgia, Gulf and Mississippi propose to 
issue their respective First Mortgage Bonds (“Sinking 
Fund Bonds”) and to surrender such Sinking Fund 
Bonds to the trustees under their respective 
Indentures for the purpose of satisfying the sinking 
fund (improvement fund, in the case of Alabama) 
requirements thereunder to be satisfied on or prior to 
June 1, 1979. The amounts and series of Sinking Fund 
Bonds are proposed to be issued as follows: 


The Sinking Fund Bonds are to be issued on the basis 
of unfunded net property additions, thus making 
available for construction purposes cash which would 
otherwise be needed to satisfy the sinking fund 
requirements or to purchase bonds to be used for 
such purpose. It is requested that the delivery of the 
Sinking Fund Bonds be exempted from the 


Name of Company 
Alabama 
Georgia 

Gulf 
Mississippi 
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Amount 
$18,433,000 
23,312,000 
2,777,000 
2,€21,000 


competitive bidding requirements of Rule 50 by 
reason of clause (a)(5) thereof inasmuch as such 
bonds will not constitute obligations of the 
companies for the payment of money. 


In order to issue bonds for sinking (improvement) 
fund purposes each of the Indentures must have 
similar coverage requirements. Currently, Alabama 
does not have the necessary coverage to issue any 
additional bonds under its Indenture because of a lack 
of earnings. If, at the time necessary to satisfy the 
sinking fund requirement, Alabama is unable to issue 
additional bonds for that purpose, it will be necessary 
for Alabama to satisfy such requirement by depositing 
cash with its trustees. 


The fees, commissions, and expenses incurred or to 
be incurred in connection with the proposed trans- 
actions total $8,000, including fees for legal counsel 
of $1,600 and charges of trustees of $4,000. The 
issuance of the bonds by Alabama and Georgia has 
been expressly authorized by the Alabama Public 
Service Commission and the Georgia Public Service 
Commission, respectively; the Florida Public Service 
Commission has jurisdiction over the issuance of the 
Sinking Fund Bonds by Gulf. No other state or federal’ 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20809), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied with respect to the issuance of Sinking Fund 
Bonds by Alabama, Georgia and Mississippi and that 
no adverse findings are necessary with respect to 
those transactions and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective with respect to the issuance of Sinking Fund 
Bonds by Alabama, Georgia and Mississippi. 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and the rules thereunder, that said 
application-declaration, as amended, be, and it hereby 
is granted and permitted to become effective 
forthwith, with respect to the issuance of Sinking 
Fund Bonds by Alabama, Georgia and Mississippi, 


Series 
3-1/2% Series 
2-7/8% Series 
3-1/4% Series 
2-3/4% Series 





subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


IT IS FURTHER ORDERED, that jurisdiction be, and it 
hereby is, reserved with respect to the issuance of 
Sinking Fund Bonds by Gulf pending completion of 
the record with respect to that transaction. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20882/January 10, 1979 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 
P.O. Box 2333 
Boston, Massachusetts 02107 


(70-6253) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
NOTES AND REQUEST FOR EXEMPTION FROM 
COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Eastern Utilities 
Associates (“EUA”), a registered holding company, 
has filed with this Commission an_ application- 
declaration pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a), 7 and 12(c) of the Act and Rules 42(b)(2) and 50 
promulgated thereunder as applicable to the proposed 
transactions. All interested persons are referred to the 
application-declaration, which is summarized below, 
for a complete statement of the proposed 
transactions. 


EUA proposes to issue and seil by negotiation to 
institutional investors $22,500,000 aggregate principal 
amount of unsecured notes (“New Notes”), having a 
maturity of up to 20 years from date of issuance. The 
proceeds from the sale of the New Notes will be used 
(i) to prepay EUA’s remaining collateral trust bonds, 
3-5/8% Series due 1979 (“Bonds”), which are now 
outstanding in the principal amount of $2,437,000; (ii) 
to prepay EUA’s serial notes (“Serial Notes”), which 
are held by two banks and are now outstanding in the 
principal amount of $20,000,000; and (iii) to add to 
EUA’s treasury cash. 


The Bonds, which mature December 1, 1979, were 
issued and sold pursuant to an order dated November 
30, 1954 (HCAR No. 12717), in the original principal 
amount of $7,250,000, which amount has been 
reduced to $2,437,000 through the operation of a 
sinking fund (and purchases in anticipation of its 
requirements). The Bonds are secured under an 
indenture and deed of trust between EUA and the First 
National Bank of Boston, successor trustee, by a lien 
on all the shares of common stock of EUA’s three 
direct electric utility subsidiaries. The Bonds are now 
subject to redemption at their principal amount plus 
accrued interest to date of redemption, without 
premium. 


The Serial Notes were issued and sold pursuant to an 
order dated September 3, 1976 (HCAR No. 19670), 
under separate loan agreements with The First 
National Bank of Boston in the principal amount of 
$11,500,000 (“First National Note”) and the Chase 
Manhattan Bank in the principal amount of $8,500,000 
(“Chase Note”). The First National Note bears interest 
at 125% of the sum of % of 1% plus the prime rate in 
effect from time to time at The First National Bank of 
Boston. The Chase Note bears interest at 115% of the 
“applicable rate” in effect at the Chase Manhattan 
Bank, such rate being the higher of (i) said bank’s 
prime commercial rate or (ii) the sum of 2 of 1% plus 
the average rate per annum (on a discount basis and 
adjusted to the nearest higher %4 of 1%) for 90 to 119 
day dealer placed, prime commercial paper. EUA also 
pays on the Chase Note a finance fee at a rate per 
annum equal to 15% of the “applicable rate” together 
with the payments of interest. 


The Serial Notes mature in semi-annual installments 
of $3,333,334 each, commencing November 30, 1979, 
and ending on May 31, 1982. Each Serial Note is 
prepayable, in whole or in part (not less than 
$250,000), at any time without penalty, provided that 
each prepayment of one Serial Note must be 
accompanied by a concurrent pro rata prepayment of 
the other Serial Note. The loan agreements relating to 
the Serial Notes provide in effect that if EUA issues 
additional or new collateral trust bonds, it must 
secure the Serial Notes by pledging and delivering to 
each holder of the Serial Notes a principal amount of 
such additional or new collateral trust bonds equal to 
the principal amount of that holders Serial Notes 
which are to remain outstanding. In addition the loan 
agreement relating to the Chase Note requires that the 
net proceeds of any issue of common shares by EUA 
after November 30, 1979, be applied to pro rata 
prepayments of the Serial Notes. 


It is stated that EUA recognizes that the authorization 
of the issuance and sale of the Serial Notes 
represented an exception to the Commission’s general 
policy of not permitting the issuance of long-term or 
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intermediate-term indebtedness by holding com- 
panies. EUA management believes, after discussion 
with representatives of Reis and Chandler, its financial 
advisor, that in order to achieve the most economical 
financing of the cash requirements of the EUA system, 
it is desirable for EUA to continue to have long-term 
indebtedness in approximately the same amount now 
represented by the Bonds and the Serial Notes, and 
that a refunding of the Bonds and Serial Notes, at or 
prior to the December 1, 1979, maturity of Bonds, by 
the issuance of securities such as the New Notes will 
be the most advantageous course for EUA to take. In 
support of this conclusion it is noted that EUA has 
issued and sold common shares in each of the years 
1974 through 1978, each such sale being at a price 
which resulted in proceeds to EUA of less than book 
value, resulting in a continued dilution of existing 
shareholders’ equity, that contemplated further sales 
of common shares in 1979, 1980 and 1981 may also be 
below book value and that such sales and dilution 
cannot continue indefinitely without impairing the 
marketability of such shares. If the Serial Notes 
remain outstanding, the problem will be intensified 
because of the Chase Note loan agreement provision 
requiring prepayment from sales of common shares 
after November 30, 1979. 


Management also believes that an extension of EUA’s 
long-term debt is desirable in order to make it as 
nearly certain as possible that short-term loans will be 
available from the EUA system’s bank connections as 
needed. 


It is further stated that after discussions with 
representatives of Reis & Chandler and of Paine, 
Webber, Jackson & Curtis, Inc., EUA management 
also has reason to believe that there presently exists 
an institutional market for securities of the general 
character of the New Notes, which can be sold upon 
relatively favorable terms, particularly if the sale can 
be made as early as possible in 1979, and that such a 
sale is more likely to produce favorable terms for EUA 
than would a sale of bonds or notes at competitive 
bidding. It is thought that one of the terms of the New 
Notes would be a provision for sinking fund payments 
over a 15 year period commencing after an initial 5 
year period during which refunding from proceeds of 
debt having a lower interest cost would be prohibited. 
Thus the replacement of EUA’s present long-term debt 
with the New Notes would have the effect of 
spreading principal payments over a longer term, with 
smaller annual cash requirements. In addition, the 
expected interest rate on the New Notes would be 
lower thar: that of the Serial Notes, unless the prime 
rate falls below 8%. 


EUA requests an exemption trom the competitive 
bidding requirements of Rule 50 pursuant to Rule 
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50(a)(5). In support thereof, EUA states that 
competitive bidding for a $22,500,000 long-term debt 
issue would be impracticable due to (1) the size of the 
issue, (2) the fact that it would be holding-company 
debt, and (3) the Ba rating which would be expected 
on such an issue. EUA also claims that while it 
believes that there exists an institutional market for 
the New Notes at this time, a delay in refinancing the 
Serial Notes with the New Notes could result in the 
disappearance of such market so that the refinancing 
might have to be accomplished under adverse market 
conditions. 


The fees and expenses to be incurred in connection 
with the proposed transactions will be supplied by 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 7, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration which he desires to controvert; 
or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant-declarant at 
the above-stated address and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date the application-declaration, as 
filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
fostponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20883/January 10, 1979 


In the Matter of 


INDIANA-KENTUCKY ELECTRIC CORPORATION 
P.O. Box 97 
Madison, Indiana 47250 


OHIO VALLEY ELECTRIC CORPORATION 
P.O. Box 468 
Piketon, Ohio 45661 


(70-6249) 


NOTICE OF PROPOSED FINANCING OF POLLUTION 
CONTROL FACILITIES 


NOTICE IS HEREBY GIVEN that Indiana-Kentucky 
Electric Corporation (‘IKEC’), and Ohio Valley 
Electric Corporation (“OVEC”), both indirect electric 
utility subsidiaries of Allegheny Power System, Inc., 
American: Electric Power Company, Inc., and Ohio 
Edison Company, all registered holding companies, 
have filed with this Commission an application- 
declaration pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
9(a), 10 and 12(d) of the Act and Rule 44(b)(3) promul- 
gated thereunder as applicable to the proposed trans- 
actions. All interested persons are referred to the 
application-declaration, which is summarized below, 
for a complete statement of the proposed 
transactions. 


OVEC and its wholly-owned subsidiary IKEC were 
organized on October 1, 1952, to provide the power 
requirements of the gaseous diffusion plant at 
Portsmouth, Ohio, now owned and operated by the 
Department of Energy (“DOE”). Such services are 
provided pursuant to a power agreement (“DOE 
Agreement”), as modified from time to time. The 
DOE Agreement provides, inter alia, that DOE will pay 
OVEC and IKEC the entire cost of certain 
replacements of property and plant, including replace- 
ments reasonably required to comply with any govern- 
mental pollution control requirements. The DOE 
Agreement also provides that OVEC will use its best 
efforts to arrange for financing pollution control 
replacements from sources of capital funds other than 
DOE unless DOE prefers to finance OVEC’s and 
IKEC’s pollution control replacements directly. Under 
the DOE Agreement, DOE agrees to pay an amount 
equal to the principal component of any purchase 
price payment under an installment sales agreement 
relating to the purchase by OVEC or IKEC of any 
pollution control replacement, and an amount equal to 
the interest component of any such purchase price 
payment. The DOE Agreement terminates on 
December 31, 1979. OVEC and DOE are engaged in 


negotiations with respect to Modification No. 10 
which would extend its term to October 14, 1992, and 
contain certain other provisions the details of which 
have not been agreed upon. 


OVEC has under construction one 1,000-foot smoke- 
stack, a foundation and related facilities at its Kyger 
Creek plant (the “Ohio Project”), which will replace 
three existing 538-foot smokestacks. The Ohio Project 
is believed by OVEC to be reasonably required to 
enable it to limit the emission of pollutants or to be 
otherwise reasonably necessary in order to comply 
with governmental pollution contro! requirements. It 
is currently estimated that the Ohio Project will cost 
not more than $18,000,000. OVEC proposes to enter 
into an agreement (“OVEC Agreement”) for the 
financing of the cost of the Ohio Project by its sale to 
the Ohio Air Quality Development Authority 
(“Authority”), which under Ohio statutes is authorized 
to enter into agreements concerning the acquisition 
and construction of pollution control facilities. The 
OVEC Agreement will provide for the construction of 
the facilities comprising the Ohio Project by the 
Authority and for the issuance by the Authority of one 
or more series of Air Quality Development Revenue 
Bonds (“Authority Bonds”) to cover the costs of 
construction (as defined in the OVEC Agreement), 
including the issuance of an initial principal amount 
of up to $18,000,000 of Authority Bonds. The 
proceeds from the sale of the Authority Bonds will be 
deposited with a bank as trustee (“Authority Trustee”) 
under an indenture pursuant to which the Authority 
Bonds are to be issued and secured. Such proceeds 
will be withdrawn by OVEC upon certification to the 
Authority of the costs of construction. 


The OVEC Agreement will also provide for the sale of 
the Ohio Project to OVEC, the payment by OVEC of 
the purchase price thereof in installments over a term 
of years and the assignment and pledge to the 
Authority Trustee by the Authority of its interest in 
and to monies (including the interest and principal 
components of the purchase price) receivable by the 
Authority under the OVEC Agreement. DOE and OVEC 
will consent to such assignment so that amounts 
equal to the interest and principal components of the 
purchase price payable by OVEC to the Authority will 
be paid by DOE directly to the Authority Trustee. The 
principal and interest components will be payable in 
such amounts as to enable the Authority to pay when 
due the principal and interest on the Authority Bonds. 
The OVEC Agreement also obligates OVEC to pay the 
fees and charges of the Authority Trustee, as well as 
certain expenses of the Authority. 


OVEC has the option to prepay the purchase price in 
whole (i) upon the occurrence of certain events by 
paying amounts sufficient to redeem all Authority 


Bonds then outstanding and all other amounts 
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payable under the indenture, or (ii) at any time by 
depositing monies in the bond fund under the 
indenture or delivering to the Authority Trustee 
governmental obligations sufficient in either case to 
provide for the release of the Authority indenture in 
accordance with its terms. Upon prepayment of the 
entire purchase price of the Ohio Project, OVEC may 
terminate the OVEC Agreement. OVEC may also 
prepay the purchase price in part, such payments to 
be paid to the Authority Trustee for deposit in the 
bond fund under the Authority Indenture and credited 
against the purchase price and used for the 
redemption or purchase of outstanding Authority 
Bonds in the manner and to the extent that out- 
standing bonds are redeemable or subject to purchase 
under the indenture. 


OVEC will be required to prepay the purchase price of 
the Ohio Project and redeem ali Authority Bonds in 
the event that (a) on or before November 30, 1979, 
neither a modification of the DOE Agreement 
providing for an extension of the term thereof through 
October 14, 1992, nor an interim arrangement for the 
supply of electric utility services to DOE at its existing 
gaseous diffusion plant near Portsmouth, Ohio 
through March 29, 1980, in either case including con- 
tract provisions obligating DOE to pay directly to the 
Authority Trustee all interest and principal compo- 
nents of the purchase price becoming due during the 
term of such modification or interim arrangement, 
shall have become effective; (b) on or before the 
thirty-first day prior to the date on which any such 
interim arrangement or any succeeding interim 
arrangement would otherwise terminate, neither a 
further interim arrangement for a period of ninety days 
or more, nor a modification of the DOE Agreement 
referred to in clause (a) above, in each case including 
the contract provisions referred to in clause (a) above, 
shall have become effective; (c) any modification of 
the DOE Agreement is executed by OVEC which has 
the effect of reducing or eliminating DOE’s obligation 
to make payments of interest and principal 
components of the purchase price; or (d) the DOE 
Agreement shall be about to terminate by action of 
DOE. 


It is stated that OVEC will take necessary action under 
its mortgage and deed of trust to release the portion 
of the Ohio Project, to the extent constructed and in 
place at the plant site, from the lien of its mortgage, 
and, after such release, will convey the same to the 
Authority. OVEC will receive from the Authority Bond 
sale proceeds an amount equal to its original cost for 
the facilities so conveyed. 


Under Ohio law, the interest rate to be borne by the 
Authority Bonds will be fixed by the Authority. OVEC 
understands that the interest on the Authority Bonds 
will not be exempt from federal income taxation. The 
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Authority Bonds are expected to be dated on or about 
the first day of the month in which they are issued, to 
bear interest semiannually, to mature at a date or 
dates not earlier than five years subsequent to the 
date of their issuance and not later than October 14, 
1992, and to be subject to optional and mandatory 
redemption under the circumstances and terms 
specifiéd in the indenture. It is contemplated that the 
Authority Bonds will be sold directly by the Authority 
to an unaffiliated investment banking firm (‘Authority 
Bond Buyer”), at a price of not less than 97.5% of 
principal amount, and that the Authority Bond Buyer 
will contemporaneously resell them (at a price of not 
more than 2.5% of principal amount above its 
purchase price) to certain of its customers appearing 
on a special list of not more than 200 institutional 
investors, such resales being under circumstances in 
which counsel for OVEC and the Authority Bond Buyer 
advise that no registration of a security under the 
Securities Act of 1933 and that no qualification of an 
indenture under the Trust Indenture Act of 1939 is 
required. 


IKEC has under construction two 984-foot smoke- 
stacks, foundations and related facilities at its Clifty 
Creek Plant (the “Indiana Project”), which will replace 
three existing 684-foot smokesiacks. The Indiana Pro- 
ject is believed by IKEC to be reasonably required to 
enable it to limit the emission of pollutants or to be 
otherwise reasonably necessary in order to comply 
with governmental pollution control requirements. It 
is currently estimated that the Indiana Project will 
cost not more than $20,000,000. IKEC proposes to 
enter into an agreement (“IKEC Agreement”) for the 
financing of the cost of the Indiana Project by its sale 
to the City of Madison, Indiana (“City”), which under 
Indiana statutes is authorized to enter into agree- 
ments concerning the acquisition and construction of 
pollution controi facilities. The IKEC Agreement will 
provide for the construction of the facilities 
comprising the Indiana Project by the City and for the 
issuance by the City of one or more series of pollution 
control and/or economic development revenue bonds 
(“City Bonds”) to cover the costs of construction (as 
defined in the IKEC Agreement), including the 
issuance of an initial principal amount of up to 
$20,000,000 of City Bonds. The proceeds from the 
sale of the City Bonds will be deposited with a bank 
as trustee (“City Trustee’) under an indenture 
pursuant to which the City Bonds are to be issued and 
secured. Such proceeds will be withdrawn by IKEC 
upon certification to the City of the costs of construc- 
tion. 


The IKEC Agreement will also provide for the sale of 
the Indiana Project to IKEC, the payment by IKEC of 
the purchase price thereof in installments over a term 
of years and the assignment and pledge to the City 





Trustee by the City of its interest in and to monies 
(including the interest and principal components of 
the purchase price) receivable by the City under the 
IKEC Agreement. DOE and IKEC will consent to such 
assignment so that amounts equal to the interest and 
principal components of the purchase price payable 
by IKEC to the City will be paid by DOE directly to the 
City Trustee. The principal and interest components 
will be payable in such amounts as to enable the City 
to pay when due the principal and interest on the City 
Bonds. The IKEC Agreement also obligates IKEC to 
pay the fees and charges of the City Trustee, as well 
as certain expenses of the City. 


IKEC has the option to prepay the purchase price in 
whole (i) upon the occurrence of certain events by 
paying amounts sufficient to redeem all City Bonds 
then outstanding and all other amounts payable under 
the indenture, or (ii) at any time by depositing monies 
in the bond fund under the indenture or delivering to 
the City Trustee governmental obligations sufficient in 
either case to provide for the release of the City 
indenture in accordance with its terms. Upon 
prepayment of the entire purchase price of the Indiana 
Project, IKEC may terminate the IKEC Agreement. 
IKEC may also prepay the purchase price in part, such 
payments to be paid to the City Trustee for deposit in 
the bond fund under the City Indenture and credited 
against the purchase price and used for the 
redemption or purchase of outstanding City Bonds in 
the manner and to the extent that outstanding bonds 
are redeemable or subject to purchase under the 
indenture. 


IKEC will be required to prepay the purchase price of 
the Indiana Project and redeem all City Bonds in the 
event that (a) on or before November 30, 1979, neither 
a modification of the DOE Agreement providing for an 
extension of the term thereof through October 14, 
1992, nor an interim arrangement for the supply of 
electric utility services to DOE at its existing gaseous 
diffusion plant near Portsmouth, Ohio through March 
29, 1980, in either case including contract provisions 
obligating DOE to pay directly to the City Trustee all 
interest and principal components of the purchase 
price becoming due during the term of such modi- 
fication or interim arrangement, shall have become 
effective; (b) on or before the thirty-first day prior to 
the date on which any such interim arrangement or 
any succeeding interim arrangement would otherwise 
terminate, neither a further interim arrangement for a 
period of ninety days or more, nor a modification of 
the DOE Agreement referred to in clause (a) above, in 
each case including the contract provisions referred to 
in clause (a) above, shall have become effective; (c) 
any modification of the DOE Agreement is executed 
which has the effect of reducing or eliminating DOE’s 
obligation to make payments of interest and principal 
components of the purchase price; or (d) the DOE 


Agreement shall be about to terminate by action of 
DOE. 


It is stated that IKEC will take necessary action under 
its mortgage and deed of trust to release the portion 
of the Indiana Project, to the extent constructed and 
in place at the plant site, from the lien of its 
mortgage, and, after such release, will convey the 
same to the City. IKEC will receive from the City Bond 
sale proceeds an amount equal to its original cost for 
the facilities so conveyed. 


Under Indiana law, the interest rate to be borne by the 
City Bonds will be fixed by the Common Council of 
the City. IKEC understands that the interest on the 
City Bonds will not be exempt from the federal 
income taxation. The City Bonds are expected to be 
dated on or about the first day of the month in which 
they are issued, to bear interest semiannually, to 
mature at a date or dates not earlier than five years 
subsequent to the date of their issuance and not later 
than October 14, 1992, and to be subject to optional 
and mandatory redemption under the circumstances 
and terms specified in the indenture. It is 
contemplated that the City Bonds will be sold directly 
by the City to an unaffiliated investment banking firm 
(“City Bond Buyer”), at a price of not less than 97.5% 
of the principal amount, and that the City Bond Buyer 
will contemporaneously resell them (at a price of not 
more than 2.5% of principal amount above its 
purchase price) to certain of its customers appearing 
on a special list of not more than 200 institutional 
investors, such resales being under circumstances in 
which counsel for IKEC ahd the City Bond Buyer 
advise that no registration of a security under the 
Securities Act of 1933 and no qualification of an 
indenture under the Trust Indenture Act of 1939 is 
required. 


The fees and expenses to be incurred in connection 
with the proposed transactions will be supplied by 
amendment. It is stated that the Pubiic Utilities 
Commission of Ohio has jurisdiction over the 
proposed transactions with respect to OVEC, that the 
Public Service Commission of Indiana has jurisdiction 
over the proposed transactions with respect to IKEC, 
and that no other state commission and no federal 
commission, other than this Commission, has 
jurisdiction thereover. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 5, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration which he desires to controvert; 
or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
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Securities and Exchange Commission, Washingion, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above-stated addresses, and proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20884/January 11, 1979 


In the Matter of 


ERIE MINING COMPANY 
Cleveland, Ohio 


(31-765) 


ORDER GRANTING EXEMPTION PURSUANT TO 
SECTION 2(a)(3)(A) 


Erie Mining Company (“Erie”), a Minnesota corpora- 
tion, has filed an application for exemption on behalf 
of itself and any successor to substantially all of its 
assets and business, pursuant to Section 2(a)(3)(A) of 
the Public Utility Holding Company Act of 1935 
(“Act”). 


Erie is engaged in the mining and beneficiating of iron 
ore derived from mining operations in Minnesota. Its 
capital stock is owned by four United States corpora- 
tions which take all of the iron ore produced by Erie. 
The stockholders of Erie and their applicable owner- 
ship percentages are as follows: 


Name of Stockholder 


Bethlehem Steel Corporation 
Youngstown Sheet and Tube Company 
Interlake, Inc. 


in 1977, Erie produced and delivered to its parent 
companies iron ore pellets with a gross market value 
of $138,115,750. 


In connection with its mining and beneficiation opera- 
tions, Erie owns and operates various electric utility 
facilities, including three generator units with a 
capacity of 75,000 kilowatts each and approximately 
75 miles of 138 k.v. transmission lines. These facili- 
ties were constructed by Erie to supply its own power 
needs. However, from time to time, Erie sells surplus 
power to Minnesota Power & Light Company 
(“MP&L”), a Minnesota electric utility company, 
pursuant to an interchange agreement with MP&L. 
The agreement permits Erie to deliver surplus power 
to MP&L at MP&L’s Aurora substation or, alternative- 
ly, to receive needed power in addition to that 
generated by its own facilities. The power is delivered 
for the emergency use of the party receiving the power 
or to permit such party to overhaul or repair any of its 
generation or transmission facilities. It is stated that 
Erie and MP&L have sought to balance power 
exchanges out to zero on an annual basis, and, since 
1973, have treated the deliveries as exchanges rather 
than as purchases and sales. 


During the period 1973-1977, the amount of power 
delivered by Erie to MP&L averaged 4.4% of its total 
output. The gross deliveries of power to MP&L in that 
period would have averaged less than .6% of the 
Erie’s gross revenues per year, had such deliveries of 
power been treated as sales at the agreed power 
exchange rate. Net deliveries of power to MP&L 
occurred in 1974 and 1976 only and, if treated as sales 
at the agreement rate, would be valued at $13,482 and 
$584,982, respectively. 


The application states that Erie and its parent 
corporations are planning to transfer all of Erie’s 
assets, property and business, to a successor 
company, which will assume all of Erie’s obligations 
and liabilities. It is contemplated that the successor in 
interest to Erie’s business will be organized as a 
limited partnership under Minnesota law, and that the 
general partners will be wholly-owned subsidiaries of 
the parent stockholders, which will continue to 
purchase all of the iron ore produced by the successor 
company. 


Under Section 2(a)(3)(A) of the Act, the Commission 
may declare a company owning or operating electric 


Percentage of Stock Ownership 
45% 


35% 
10% 


Stelco Coal Company (a wholly-owned subsidiary of 
the Steel Company of Canada, Limited, a Canadian 


Corporation) 
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utility facilities not to be an “electric utility company” 
if it finds that “such company is primarily engaged in 
one or more businesses other than the business of an 
electric utility company, and by reason of the small 
amount of electric energy sold by such company it is 
not necessary in the public interest or for the protec- 
tion of investors or consumers that such company be 
considered an electric utility company.” Rule 10(a)(1) 
of the rules under the Act exempts from the duties and 
obligations imposed upon a “holding company,” as 
defined in Section 2(a)(7) of the Act, any company 
which has as a subsidiary a company declared not to 
be an electric utility company pursuant to Section 
2(a)(3). 


Due notice of the filing of said application has been 
given (HCAR No. 20840) and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that 
Erie is primarily engaged in a non-utility business and 
that, by reason of the small amount of electric energy 
sold by Erie, it is not necessary in the public interest 
or for the protection of investors or consumers that 
Erie be considered an electric utility company. It is 
further found that the proposed transformation of Erie 
from a corporation to another form of “company”, as 
defined in Section 2(a)(2), will not affect the 
exemption hereby granted. 


IT iS ORDERED, accordingly, that Erie is exempted 


forthwith from all provisions of the Act that would 
apply to it as an electric utility company, and that any 
successor to its business shall be exempt to the same 
extent. 


For the Commission, by the Division of Corporate 
Regulation, by delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20885/January 11, 1979 


In the Matter of 

LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 

New Orleans, Louisiana 70174 


(70-6254) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
PREFERRED STOCK AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Louisiana Power & 
Light Company (“LP&L”), an electric utility subsidiary 
company of Middle South Utilities, Inc., a registered 
holding company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a) and 7 of the Act and Rule 50 promulgated there- 
under as applicable tc the following proposed trans- 
action. All interested persons are referred to the 
declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


LP&L intends to establish, by appropriate corporate 
action, a new series of its Preferred Stock, Cumula- 
tive, $100 par value, which shall consist of 350,000 
shares (“Stock”), and to issue and sell the Stock, 
subject to the competitive bidding requirements of 
Rule 50 under the Act. The dividend rate of the Stock 
(which will be a multiple of 1/25th of 1%) and the 
price to be paid to LP&L for the Stock (which will not 
be less than $100 nor more than $102.75 per share) will 
be determined by the competitive bidding. The terms 
of the Stock will include a prohibition until March 1, 
1984, against refunding the Stock, directly or 
indirectly, with funds derived from the issuance of 
debt securities at a lower effective interest cost or 
from the issuance of other stock, which ranks prior to 
or on a parity with the Stock as to dividends or assets, 
at a lower effective dividend cost. 


LP&L will apply the net proceeds derived from the 
issuance and sale of the Stock to the payment in part 
of short-term borrowings estimated to total 
$107,000,000 at the time the sale proceeds are 
received and to the financing in part of the company’s 
construction program. 


The fees, commission, and expenses incurred or to be 
incurred in connection with the proposed transaction 
total $145,000, including counsel fees of $46,500, 
printing and engraving costs of $42,500, auditors’ fees 
of $13,500 and miscellaneous expenses of $15,307. In 
addition, the fee of counsel for the successful bidders 
is estimated at $17,000, and is to be paid by the 
successful bidders. LP&L states that no state or 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 7, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
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upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, 
as filed or as it may be amended, may be permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice to whether a 
hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 521/December 29, 1978 


The Securities and Exchange Commission has issued 
a notice giving interested persons until January 15, 
1979 to request a hearing on an application by Morgan 
Guaranty Trust Company of New York (“Morgan 
Guaranty”) pursuant to Section 310(b)(1)(ii) of the 
Trust indenture Act of 1939 deciaring that the trustee- 
ship of that Bank under several pollution control 
indentures is not so likely to involve a material 
conflict of interest as to make it necessary to 
disqualify Morgan Guaranty Trust from acting as 
trustee. 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10542/January 9, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6012/January 9, 1979 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10543/January 9, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6012/January 9, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10544/January 8, 1979 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15463/January 8, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10545/January 9, 1979 


RULE PROPOSED FOR UNIT INVESTMENT TRUST 
START-UP EXEMPTIONS AND PROPOSED REVISION 
OF RULE REGARDING PRICING OF INVESTMENT 
COMPANY SHARES GENERALLY 


AGENCY: Securities and Exchange Commission. 
ACTION: Proposed rulemaking. 


SUMMARY: The Commission proposes for public 
comment a rulemaking to provide “start-up” 
exemptions for unit investment trusts under the 
Investment Company Act of 1940. It also proposes an 
amendment to a rule under that Act regarding pricing 
of investment company shares generally. Within the 
last six years there has been a significant increase in 
the number of applications for exemptions from the 
Investment Company Act of 1940 filed by unit invest- 
ment trusts investing primarily in corporate bonds, 
municipal bonds, and Ginnie Mae obligations. These 
applications usually seek relief from provisions and 
rules pertaining to minimum net worth requirements, 
frequency of capital gains distributions, and forward 
pricing. These so-called “start-up” exemptions are 
appropriate subjects for exercise of the Commission’s 
rulemaking authority because of the specific, repeti- 
tious and non-controversial nature of the applications. 





The proposed rules were developed by the Division of 
Investment Management’s Investment Company Act 
Study Group in the context of its re-examination of 
the regulation of investment companies. The 
proposed rules will relieve certain unit investment 
trusts and the Commission of the substantial burden 
of filing and processing, respectively, these applica- 
tions. In addition, since with minor exceptions the 
proposed rules are merely a codification of existing 
orders in this area, unitholders of unit investment 
trusts that operate in reliance on the proposed rules 
will enjoy the same protections that unitholders of 
such trusts which operate pursuant to Commission 
order presently enjoy. 


The Commission also proposes amending that portion 
of Rule 22c-1 under the Investment Company Act of 
1940 which ties to the close of the New York Stock 
Exchange the time for pricing a// securities owned by 
investment companies generally even though they are 
not (and could not be) listed for trading on that 
exchange. The amendment the Commission proposes 
represents a codification of existing orders which 
have dealt with this problem. 


DATE: Comments must be received by February 23, 
1979. 


ADDRESSES: Send comments in triplicate to George 
A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. (Refer to File 
No. S7-768.) All comments received will be available 
for public inspection and copying in the Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Mark J. 
Mackey, Esq., Investment Company Act Study Group, 
Division of Investment Management, Securities and 
Exchange Commission, 500 N. Capitol Street, 
Washington, D.C. 20549. (202) 755-1547. 


SUPPLEMENTARY INFORMATION: The Commission 
today proposed for public comment new Rule 14a-3 
and amendments to Rules 19b-1 [17 CFR§270.19b-1] 
and 22c-1 [17 CFR§270.22c-1] providing “start-up” 
exemptions for certain unit investment trusts. In 
addition, the Commission has proposed revision of 
Rules 22c-1 regarding pricing of investment company 
shares generally. 


Except for money market funds, no type of investment 
company has enjoyed greater growth in new 
registrants recently than unit investment trusts 
(“Trusts”) specializing in debt obligations.1 Unlike a 





lin addition to debt obligations, these Trusts often 


management investment company, such a_ Trust 
typically takes the form of a series of entities,2 each 
of which holds a specific portfolio until maturity, thus 
“locking-in” the particular obtained for the life 
of the various obligations. 


At the Trust’s inception, its organizer (“Sponsor”) 
deposits with the trustee more than $100,000 principal 
amount of Trust Debt Securities (or delivery state- 
ments relating to contracts for the purchase of such 
securities, together with funds represented by cash or 
an irrevocable letter of credit issued by a bank in the 
amount required for their purchase). Simultaneously 
with such deposit, the trustee delivers to the Sponsor 
those Trust units which are to be offered to the public 
pursuant to a registration statement under the 
Securities Act of 1933 [15 U.S.C. 77a et seq.].4 


During the initial offering period the evaluator for the 
Trust (“Evaluator”) makes a daily evaluation of the 
Trust Debt Securities held by the Trust. The Sponsor 





invest in a limited number of units of a previously 
issued Trust series. The relief provided by the 
proposed rules would be available, generally, to Trusts 
which invest in both debt obligations and interests in 
such previously issued units. Specifically, the relief 
provided by the proposed Rulemaking is limited to 
Trusts engaged exclusively in the business of investing 
in trust securities (“Trust Debt Securities”). That term 
is defined for purposes of the rules as including— 


(1) interest bearing obligations issued by 
a corporation; 


(2) interest bearing obligations issued by 
a state, or by any agency, instrumentality, 
authority or political subdivision thereof; 
(3) government securities; and 


(4) subject to certain conditions, units of a 
previously issued series of the Trust. 


2E.g., Trust series A, B, C, etc. 


3Under certain circumstances, however, the Trust 
Debt Securities held in the Trust’s portfolio may be 
sold or redeemed. The proceeds from such disposi- 
tions are usually distributed to the unitholders of the 
Trust, and in such case the unitholder may realize a 
capital gain on his investment. 


4No units are issued after this initial issuance. Each 
unit of the Trust represents an undivided interest in 
the securities held by the Trust. Units are redeemable, 
and remain outstanding until redeemed or until the 
termination of the Trust. 
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sells the units at a daily price based on the aggregate 
offering prices of the Trust Debt Securities as 
computed by the Evaluator (“offering side evalua- 
tion”), plus a sales charge.° After the initial offering 
period, the Trust no 'onger offers units to the public. 


Subsequent to the initial offering period, the Sponsor 
customarily maintains a secondary market for the 
repurchase and resale of Trust units so that unit- 
holders have a marketplace for purchase and sale of 
their securities without disturbing the portfolio of 
securities held by the Trust. During this time, the 
Evaluator makes an evaluation of the Trust Debt 
Securities held by the Trust on the last business day 
of each week. The offering side evaluation so 
computed is used by the Sponsor in determining its 
repurchase and resale prices during the following 
week. Thus, after the initial offering period there is no 
daily pricing of units for purchase or sale in the 
secondary market. 


Since the repurchase price is based on the offering 
side evaluation, the Sponsor will usually pay more for 
Trust units than the price as which the underlying 
Trust Debt Securities could be sold in the market, i.e., 
the “bid” price. Although the Sponsor is not statuto- 
rily obligated to maintain a secondary market, or 
purchase units at a price based on the offering side 
evaluation, by so doing it performs a sound business 
practice, in that its dealer activities prevent (or at least 
retard indefinitely) depletion of Trust assets through 
redemptions.? The Sponsor also benefits through 
receipt of a sales charge which it imposes pursuant to 


Section 22(d) of the Investment Company Act of 1940 — 





SThe offering price of the Trust Debt Securities is the 
price at which such securities, if available, could have 
been purchased directly by the public. The Evaluator, 
thus, makes the portfolio evaluations required by 
Section 2(a) (41) of the Investment Company Act of 
1940 [15 U.S.C. § 80a-2(a)(41)]. 


6The price at which units are redeemed is based on 
the “bid” side evaluation of the Trust Debt Securities 
rather than the offering side eva:uation, since use of 
the latter would tend to dilute the remaining units of 
the Trust. Redemptions by the Trust must, of course, 
be based on the price the Trust would receive if it 
chose to sell the portfolio securities—use of any other 
price would be unfair to the remaining unitholders, 
and would not comply with the “forward pricing” 
requirements of Rule 22c-1. The unitholder desiring to 
sell his Trust units, therefore, will normally sell his 
units to the Sponsor because by doing so he will 
realize the spread in the Trust Debt Securities market 
i.e., the difference between the “asked” and “bid” 
price of the Trust Debt Securities. 
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[15 U.S.C.§80a-22(d)] (“Act”) on the resale of Trust 
units. 


Because of its special organization and operation, a 
Trust needs certain exemptions from the Act 
pertaining to minimum net worth requirements, 
frequency of capital gains distributions,® and forward 
pricing.” Upon its organization, therefore, the Trust 
must file an application for an order seeking those 
exemptions. 


The:Commission has long since decided the legal and 
policy questions presented by these applications and 
over the years has routinely granted the requested 
exemptions. 19 However, even though these applica- 
tions do not usually present any difficult legal or 
factual issues, a substantial amount of Commission 
time is consumed in processing them because of the 
large number which are filed. In view of the specific, 
repetitious, and non-controversial nature of these 
applications, the Commission believes it would be 
more efficient to adopt rules codifying these 
“start-up” exemptions rather than to continue to 
handle individual applications. 


The proposed rulemaking, if adopted, would relieve 
these Trusts and the Commission of the burden of 
filing and processing, respectively, these applica- 
tions. In addition, since (with minor exceptions) the 
proposed rules incorporate the terms and conditions 
of existing orders and no-action positions taken by 
the Division of Investment Management in this area, 
unitholders of Trusts that operate in reliance on the 
proposed rules would enjoy the same protections that 
unitholders of Trusts, which operate pursuant to 
Commission order, presently enjoy. 


Section 14(a) 


Section 14(a) of the Act, in part, provides that no 
registered investment company and no principal 
underwriter for such a company shall make a public 
offering of securities of which such company is the 
issuer unless, prior to the public offering: (1) the 
company has a net worth of at least $100,000 or (2) 
provision is made in connection with the public 





7Section 14(a) [15 U.S.C. §80a-14]. 


8Rule 19b-1. 


9Rule 22c-1. 


10See, e.g., Investment Company Act Release No. 
8042 (October 18, 1973) (order granted to the GNMA 
Mortgaged-Backed Security Fund). 





offering that firm commitments for a net worth of 
$100,000 have been obtained from not more than 
twenty-five responsible persons or the entire proceeds 
received, including sales charge, will be refunded.11 


The Commission has interpreted Section 14(a) of the 
Act to mean that the initial capital investment in an 
investment company must have been made without 
any intention, when the investment was made, to 
redeem or dispose of such investment. 12 Thus, even 





11 Section 14(a) of the Act provides in part: 


(a) No registered investment company organized after 
the date of enactment of this title, and no principal 
underwriter for such a company, shall make a public 
offering of securities of which such company is the 
issuer unless— 


(1) such company has a net worth of at 
least $100,000; 


(3) provision is made in connection with 
and as a condition of the registration of 
such securities under the Securities Act of 
1933 which in the opinion of the 
Commission adequately insures (A) that 
after the effective date of such registration 
statement such company will not issue any 
security or receive any proceeds of any 
subscription for any security until firm 
agreements have been made with such 
company by not more than twenty-five 
responsible persons to purchase from it 
securities to be issued by it for an aggre- 
gate net amount which plus the then net 
worth of the company, if any, will equal at 
least $100,000; (B) that said aggregate net 
amount will be paid in to such company 
before any subscriptions for such securi- 
ties will be accepted from any persons in 
excess of twenty-five; (C) that arrange- 
ments will be made whereby any proceeds 
so paid in, as well as any sales load, will 
be refunded to any subscriber on demand 
without any deduction, in the event that the 
net proceeds so received by the company 
do not result in the company having a net 
worth of at least $100,000 within ninety 
days after such registration statement 
becomes effective. 


12automation Shares, Inc., 37 SEC 771 (1957). That 
case was the result of an investigation of Automation 
Shares, Inc., an open-end diversified, management 


though the Sponsor deposits more than $100,000 
principal amount of Trust Debt Securities (or delivery 
statements relating thereto and funds for the purchase 
thereof) with the trustee prior to making a public 
offering of Trust units, an exemption from Section 
14(a) of the Act is still required since, at the time of 
such deposit, the Sponsor intends to sell the units it 
receives from the trustee to the public and reduce to 
zero its own capital investment. 


Despite the lact of a continuing or bona fide invest- 
ment on the part of the Sponsor, exemptions from 
Section 14(a) of the Act have been granted in recogni- 
tion that, once the units are sold, a Trust requires 
much less commitment on the part of the Sponsor 
than does a management investment company. More- 
over, to receive the order it seeks, the Sponsor must 
agree to two undertakings requiring, generally, that 
each purchaser of Trust units receive his pro rata 
share of the net worth of the Trust (plus a refund of all 
sales charges paid on the purchase of Trust units) in 
the events that the Trust fails to become a going 
concern. 


Specifically, the first undertaking, which is modeled 
after Section 14(a)(3)(C) of the Act, provides, 
generally, that if within 90 days from the time that the 
Trust’s registration statement become effective under 
the Securities Act of 1933 the net worth of the Trust 
declines to less than $100,000.13 or the Trust is 





investment company, which indicated that the initial 
shareholders of that fund had been asked by the 
fund’s Sponsor to purchase fund shares merely for the 
purpose of qualifying the fund under Section 14(a)(3) 
of the Act; that the Sponsor had promised such share- 
holders consideration for the temporary use of their 
money; and that such shareholders had purchased 
shares with the intention of redeeming them after the 
Securities Act of 1933 registration statement of the 
fund had become effective. 


The Commission said in that case that sales made 
pursuant to such a scheme would not meet the 
requirement of Section 14(a) if the initial $100,000 of 
net worth of a fund were loaned or advanced only as a 
temporary accommodation since the objective of the 
section would thus be thwarted. “The $100,000 of net 
worth required by Section 14(a) must be provided by 
shareholders with a bona fide investment purpose 
without any present intention to dispose of the invest- 
ment.” Id. at 774. 


13such a decline might occur, for example, in the 
event of an adverse change in market, revenue or 
credit factors affecting the Trust Debt Securities held 
by the Trust. 
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terminated,’4 then the Sponsor for the Trust must 
distribute to each investor his pro rata share of the net 
worth of the Trust, plus any sales charge paid by the 
investors for his Trust units. 5 Thus, this undertaking 
encompasses those situations where, for a variety of 
possible reasons, the Trust declines in value to less 
than $100,000, or it terminated, shortly after its 
inception. 


In addition, if redemptions by the Sponsor or under- 
writer of unsold units result in the Trust’s having a net 
worth of less than 40% of the principal amount of 
Trust Debt Securities (or funds) initially deposited in 
the Trust, pursuant to the second undertaking each 
unitholder of the Trust is entitled to receive his pro 
rata share of the Trust assets, plus any sales charges 
paid by the unitholder for the purchase of his units.16 
It should be noted that, unlike the first undertaking, 
there is no 90 day limit imposed on the second under- 
taking’s applicability.17 





14The conditions upon which termination may occur 
vary among Trusts. See, e.g., Investment Company 
Act Release Nos. 10327 (termination upon 100% 
agreement of unitholders or in the event the value of 
the Trust assets falls below a certain specified 
amount, upon direction of the Sponsor to the trustee 
or by the trustee without such direction), and 10022 
(termination upon 66-2/3% agreement of the unit- 
holders or, in the event the value of the assets of the 
Trust falis below 33-1/3% of the principal amount of 
the Trust Debt Securities initially deposited with the 
Trust, upon the direction of the Sponsor to the 
trustee), dated July 18, 1978, and November 22, 1977, 
respectively. 


15see, e.g., Investment Company Act Release Nos. 
10294 and 10253, dated June 27, 1978, and May 24, 
1978, respectively. 


16See, e.g., Investment Company Act Release Nos. 
10327 and 10294, dated July 18, 1978, and June 27, 
1978, respectively. 


17The relief provided by the proposed rule would be 
available to Trusts engaged exclusively in the 
business of investing in Trust Debt Securities. That 
term is defined by the proposed rule as including, 
among other things, units of a previously issued 
series of a Trust, provided that: 


(i) the aggregate principal amount of 
units of existing series so deposited will 
not exceed 10% of the aggregate principal 
amount of the portfolio of the new series; 
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Rule 19b-1 


Rule 19b-1 provides in substance that no registered @ 


investment company which is a “regulated investment 





(ii) the aggregate principal amount of 
units of any particular existing series so 
deposited will not exceed 5% of the 
aggregate principal amount of the portfolio 
of the new series; 


(iii) no units will be so deposited which 
do not substantially meet investment 
quality criteria at least as high as those 
applicable to the new series in which such 
units are deposited; 


(iv) the value of the Trust Debt Securities 
underlying units of an existing series 
deposited in a new series will not, by 
reason of maturity of such securities 
according to their terms within ten years 
following the date of deposit, be reduced 
sufficiently for such existing series to be 
terminated voluntarily; 


(v) units of existing series so deposited 
will constitute units purchased by the 
Sponsor as market maker and not 
remaining unsold units from the original 
distribution of such units; and 


(vi) the Sponsor will deposit units of 
existing series in the new series without a 
sales charge. 


These conditions have their genesis in no-action posi- 
tions taken by the Division. See, e.g., Insured 
Municipals Income Trust; Cardinal Tax-Exempt Bond 
Fund, and Municipal Investment Trust Fund, public 
availability dates August 10, 1977, March 14, 1977, 
and October 25, 1975, respectively. The first two con- 
ditions relate to Section 12(d)(1)(A) of the Act [15 
U.S.C. 80a-12(d)(1)(A)] which provides, in part, that it 
is unlawful for any registered investment company 
(the “acquiring company”) to purchase or otherwise 
acquire any security issued by any other investment 
company (the “acquired company”), if the acquiring 
company immediately after such purchase or acqui- 
sition owns in the aggregate (1) securities issued by 
the acquired company having an aggregate value in 
excess of five percent of the value of the total assets 
of the acquiring company, or (2) securities issued by 
the acquired company and all other investment 
companies having an aggregate value in excess of 10 
percent of the value of the total assets of the 
acquiring company. 


€ 





company” as defined in Section 851 of the Internal 
Revenue Code shall distribute more than one capital 
gain dividend in any one taxable year. 8 Paragraph (b) 
of the Rule contains a similar prohibition for a 
company which is not a “regulated investment 
company,” such as a Trust. 


Under certain circumstances, discussed below, Trust 
Debt Securities held by the Trust may be sold or 
redeemed. The proceeds from such dispositions are 
usually distributed to the Trust unitholders, although 
reinvestment of proceeds has been allowed.19 In 
those cases where the proceeds are distributed, the 
unitholder may realize a capital gain on his invest- 
ment.20 If the Trust wishes to make more than one 





Subparagraph (vi), in effect, recognizes that under 
these specified circumstances the Sponsor may 
deposit such units without violating Section 22(d) of 
the Act. That section provides, in part, that no 
registered investment company shall sell any redeem- 
able security issued by it to any person except at a 
current public offering price described in the 
prospectus. 


18Rule 19b-1 provides, in part: 


ja) No registered investment company 
which is a “regulated investment company” 
as defined in section 851 of the Internal 
Revenue Code of 1954 (Code) shall distri- 
bute more than one capital gain dividend 
(distribution), as defined in section 
852(b)(3)(C) of the Code, with respect to 
any 1 taxable year of the company, other 
than a distribution pursuant to section 855 
of the Code which is supplemental to the 
prior distribution with respect to the same 
taxable year of the company and which 
does not exceed 10 percent of the amount 
of such prior distribution. 


(b) No registered investment company 
which is not a “regulated investment com- 
pany” as defined in section 851 of the Code 
shall make more than one distribution of 
long-term capital gains, as defined in the 
Code, in any one taxable year of the 
company: Provided, That a unit investment 
trust may distribute capital gain dividends 
received from a “regulated investment 
company” within a reasonable tinjé after 
receipt. ue 


19See, e.g., Investment Company Act Release No. 
10327 (July 18, 1978). 


20such would be the case if the value of the Trust 
Debt Securities redeemed or sold had increased since 
the date of initial deposit. 


capital gains distribution per taxable year, which 
could well be the case where an investment 
company’s portfolio is concentrated in fixed income 
securities, an exemption from the provisions of Rule 
19b-1 is required. 


Rule 19b-1 was designed to remove, inter alia, the 
temptation to realize capital gains on a frequent and 
regular basis, i.e., to “churn” the portfolio. Rule 19b-1 
also “cures” attempts by the investment company’s 
investment adviser to “time” distributions in a manner 
designed to be advantageous to particular share- 
holders and mitigates improper sales practices related 
to the distribution of such gains. Exemptions from the 
Rule have been granted in five situations, neverthe- 
less, allowing distributions of principal constituting 
capital gains to be made more frequently than once 
per taxable year. In each such situation the events 
which give rise to the capital gains distribution are 
substantially independent of any action by the 
Sponsor and the trustee: 


(1) An issuing authority’s calling or 
pomgecnen. 3 Trust Debt Security held by 
the Trust; 


(2) The sale of a Trust Debt Security in 
order to provide funds required for the 
redemption of Trust units when the amount 
received by the Trust for such sale exceeds 
the amount required to satisfy the 
redemption distribution; 


(3) The sale of a Trust Debt Security in 
order to maintain the qualification of the 
Trust as a “regulated investment company” 
under section 851 of the Internal Revenue 
Code;23 


(4) Regular distributions of principal and 
prepayment of principal on Trust Debt 
Securities; or24 





21See, e.g., Investment Company Act Release No. 
10327, dated July 18, 1978. 


22See, e.g., Investment Company Act Release No. 
10022, dated November 22, 1977. 


23See, e.g., Investment Company Act Release No. 
10329, dated July 19, 1978. 


24See, e.g., Investment Company Act Release No. 
10327, dated July 18, 1978. This type of distribution is 
made by Trusts invested in Ginnie Mae obligations, 
where the underlying mortgagor is permitted to prepay 
principal on his individual mortgage. The term Ginnie 
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(5) The sale of Trust Debt Securities in 
order to maintain the investment stability 
of the Trust.29 


Another danger which Rule 19b-1 was designed to 
prevent, i.e., confusion on the part of investors within 
might arise if capital gains distributions are 
commingled with distributions of ordinary income, is 
substantially alleviated by requiring that capital gains 
distributions be clearly described as such in a report 
to the unitholders which accompanies the distribu- 
tion.26 





Continued on following page 


Mae obligations refers to mortgage-backed securities 
of the modified pass through type which are fully 
guaranteed as to principal and interest by the Govern- 
ment National Mortgage Association. Prepayments 
are not known to or discoverable by the investment 
company until about eight dzys after the prepayment 
occurs and is reported forward. However, to date such 
prepayments, although irregular in amount and ampli- 
tude, have not materially affected the net asset value 
of fund shares on the day payment is actually made or 
is actually received. 


25See, e.g., Investment Company Act Release No. 
10327, dated July 18, 1978. Sales of Trust Debt 
Securities to maintain “investment stability” are those 
sales made to prevent deterioration in the value of 
Trust Debt Securities when certain factors exist. 
These factors include a default in the payment of 
principal or interest, an action involving the issuer of 
the Trust Debt Securities which adversely affects such 
issuer's ability to continue payment of principal or 
interest on its Trust Debt Securities, or an adverse 
change in the market, revenue or credit factors 
affecting the investment stability of the Trust Debt 
Security. The proposed rulemaking which modifies 
slightly the above discussed definition of investment 
Stability, defines that term to mean sales made to 
prevent deterioration of the value of Trust Debt 
Securities when one or more of the following factors 
exist: (1) A default in the payment in the principal or 
interest on a Trust Debt Security, (2) An action 
involving the issuer of a Trust Debt Security which 
adversely affects such issuer’s ability to continue pay- 
ment of principal or interest on its Trust Debt 
Securities, or (3) A change in the market, revenue or 
credit factors which adversely affects the ability of 
such issuer to continue payment of principal or 
interest on its Trust Debt Securities. 


26See, e.g., Investment Company Act Release Nos. 
10327 and 10253, dated July 18, 1978, and May 24, 
1978, respectively. 
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Rule 22c-1 


Rule 22c-1 provides, in part, that no registered invest- 
ment company issuing any redeemable security, and 
no dealer in any such security, shall sell, redeem, or 
repurchase any such security except at a price based 
on the current net asset value of such security which 
is next computed after receipt of a tender of such 
security for = or of an order to purchase or 
sell such security.2” 


The Price at which Trust units are repurchased and 
resold by the Sponsor in the secondary market is 
based on the offering side evaluation of the Trust Debt 
Securities held by the Trust, as computed by the 
Evaluator on the last business day of each week, 
effective for all sales made during the following week. 
This pricing procedure clearly is in contravention of 
Rule 22c-1 since the pricing of units is done once a 
week for all purchases and sales in the ensuing week. 
In addition, the repurchasing of units by the Sponsor 
at a price in excess of the redemption value of those 
units may conflict with Rule 22c-1(a) which, in 
pertinent part, states that “no principal underwriter of, 
or dealer in, any such security shall... repurchase 
any such security.” Finally, if the evaluation takes 
place at a time other than the time of the close of 
trading on the New York Stock Exchange, then Rule 
22c-1(b) has not been met, as would be very likely for 
all securities other than equity securities listed and 
traded on the New York Stock Exchange. 


Investment Company Act Release No. 5519, in which 
Rule 22c-1 was adopted, cites two purposes for Rule 





27Rule 22c-1 provides: 


(a) No registered investment company 
issuing any redeemable security, no person 
designated in such issuer’s prospectus as 
authorized to consummate transactions in 
any such security, and no principal under- 
writer of, or dealer in, any such security 
shall sell, redeem, or repurchase any such 
security except at a price based on the 
current net asset value of such security 
which is next computed after receipt of a 
tender of such security for redemption or of 
an order to purchase or sell such security. 


(b) For the purposes of this section, the 
current net asset value of any such security 
shall be that computed on each day during 
which the New York Stock Exchange is 
open for trading, not less frequently than 
once daily as of the time of the close of 
trading on such exchange. 





22c-1: (1) to eliminate any dilution in the value of 
investment company shares; and (2) to eliminate 
certain speculative trading practices. 


Dilution through the sale of redeemable 
securities at a price below their net asset 
value may occur, for example, through the 
practice of selling securities for a certain 
period of time at a price based upon a 
previously established net asset value. This 
practice permits a potential investor to take 
advantage of an upswing in the market and 
an accompanying increase in the net asset 
value of investment company shares by 
purchasing such shares at a a price which 
does not reflect the increase. 


Although a Trust Sponsor’s secondary market 
activities would involve use of backward pricing in 
violation of Rule 22c-1, exemptions from Rule 22c-1 
have been granted by the Commission recognizing 
that those activities, being completely independeni of 
the Trust and in no way involving the assets of the 
Trust, cannot result in dilution of existing unitholders’ 
interests in the Trust. Moreover, to protect 
investors who sell or buy units from the Sponsor in 
the secondary market from more than nominal 
changes in unit value between the time of the 
transaction and the time at which the Sponsor's 
buying and selling price of units is determined, the 
Sponsor is required to adopt a procedure whereby the 
Evaluator, without necessarily rendering a formal 
evaluation, will provide estimated evaluations on 
trading days. 


In the case of repurchase, the Evaluator will indicate 
by letter to the Sponsor that, in the Evaluator’s 
opinion, the current bid price is not higher that the 
offering side evaluation, computed on the last 
business day of the previous week. If the Evaluator 
cannot make this statement, the Sponsor must order a 
full evaluation.~Y By requiring a full evaluation in this 





28investment Company Act Release No. 5519 at 1 
(October 16, 1968). 


29Trust assets would only be involved in the case of a 
redemption; in such event, there would be full compli- 
ance with Rule 22c-1. Moreover, there is no danger of 
speculative trading of Trust units because there is 
forward pricing daily while the Trust is being 
sold—the possibility of organized arbitrage against a 
fixed income trust is negligible where the trust is not 
selling new shares regularly. 


30sec, e.g., Investment Company Act Release Nos. 
10327 and 10085, dated July 18, 1978 and January 6, 
1978, respectively. 


situation, the investor who selis Trust units in the 
secondary market is ensured of receiving at least the 
current redemption value for the units he sells. Thus, 
investors desiring to sell their units (rather than 
present them for redemption to the Trust) cannot 
possibly be injured by the Sponsor’s secondary 
market activity. 


In the case of resale of units in the secondary market, 
the Sponsor represents that, if the Evaluator cannot 
State that the offering side evaluation, computed on 
the last business day of the previous week, is not 
more than one-half of one percent ($5.00 on a unit 
representing $1,000 principal amount of Trust Debt 
Securities) greater than what the current offering price 
would be if Rule 22c-1 were complied with, a full 
evaluation will be ordered. This undertaking is 
designed to cover the situation where the investor 
offers to purchase units on a day when, due to a 
decline in the market, the offering price of the units is 
substantially less than the Sponsor's resale price 
(based on the offering side evaluation computes ~ 
the last business day of the previous week.)92 
requiring a full evaluation in the event the adie 
sale evaluation has decreased by an amount greater 
than one-half of one percent, the investors who buys 
units in the secondary market is ensured that the price 
he pays approximates (within one-half of one percent) 
the current offering price of the units. 


PROPOSED RULES 
A. Proposed Rule 14a-3 


Proposed Rule 14a-3 would provide that, subject to 
certain conditions, a registered Trust engaged 
exclusively in the business of investing in Trust Debt 
Securities, and any principal underwriter for the Trust, 
is exempt from Section 14(a) of the Act with respect 
to a public offering of Trust units. The conditions 
which must be met in order for the relief offered by 
the Rule to apply are as follows: 


(1) At the commencement of the public 
offering, the Trust holds at least $100,000 
principal amount of Trust Debt Securities; 


(2) If, within ninety days from the time that 
the Trust’s registration statement has 





31See, e.g., Investment Company Act Release Nos. 
10327 and 10085, dated July 18, 1978 and January 6, 
1978, respectively. 


32Such a decline could be caused, for example, by a 
change in the interest rate or quality rating for that 
type of security. 
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become effective under the Securities Act 
of 1933 the net worth of the Trust declines 
to less than $100,000 or the Trust is 
terminated, the Sponsor for the Trust must 
(i) refund, on demand and without 
deduction, all sales charges to any unit- 
holders who purchased Trust units from 
the Sponsor (or from any underwriter or 
dealer participating in the distribution), and 
(ii) liquidate the Trust Debt Securities held 
by the Trust and distribute the proceeds 
thereof to the unitholders of the Trust; 


(3) The Sponsor must instruct the trustee 
when the Trust Debt Securities are 
deposited in the Trust that, in the event 
that redemptions by the Sponsor or under- 
writer (if any) of units constituting a part of 
the unsold units results in the Trust’s 
having a net worth of less than 40 percent 
of the principal amount of the Trust Debt 
Securities initially deposited in the Trust, 
(i) the trustee shall terminate the Trust and 
distribute the assets to the unitholders of 
the Trust, and (ii) the Sponsor for the Trust 
must refund, on demand and without 
deduction, all sales charges to any 
unitholder who purchased Trust units from 
the Sponsor or from any underwriter or 
dealer participating in the distribution. 


The proposed rule defines the term Trust Debt Securi- 
ties to include: 


(1) interest bearing obligations issued by a 
corporation; 


(2) interest bearing obligations issued by a 
state, or by any agency, instrumentality, 
authority or political subdivision thereof; 


(3) government securities; and 


(4) units of a previously issued series of 
the Trust, provided that: (i) the aggregate 
principal amount of units of existing series 
so deposited will not exceed 10% of the 
aggregate principal amount of the portfolio 
of the new series; (ii) the aggregate 
principal amount of units of any particular 
existing series so deposited will not exceed 





33By use of the word “include” the Commission has 
defined the Term Debt Securities in a manner which 
would allow the Division of Investment Management 
in appropriate cases, to specify by no-action letters 
whether particular securities are within its scope. 
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5% of the aggregate principal amount of 
the portfolio of the new series; (iii) no units 
will be so deposited which do not 
substantially meet investment quality 
criteria at least as high as those applicable 
to the new series in which such units are 
deposited; (iv) the value of the Trust Debt 
Securities underlying units of an existing 
series deposited in a new series will not, 
by reason of maturity of such securities 
according to their terms within ten years 
following the date of deposit, be reduced 
sufficiently for such existing series to be 
voluntarily terminated; (v) units of existing 
series so deposited will constitute units 
purchased by the Sponsor as market maker 
and not remaining unsold units from the 
original distribution of such units; and (vi) 
the Sponsor will deposit units of existing 
series in the new series without a sales 
charge. 


These conditions are generalizations of specific 
conditions present in no-action letters that have 
dealt with this issue. Since the specific conditions in 
those letters addressed particular factual situations, 
they are not suitable for use in the proposed Rule. The 
remainder of proposed Rule 14a-3 is merely a 
codification of existing exemptive orders in this area. 


The Commission has recently become concerned that 
depositing units of a previously issued series of a 
Trust in the portfolio of a new series of the same Trust 
may result in the layering of trustee and Evaluator’s 
fees. The Commission, therefore, specifically invites 
comment on any economic impact of that practice. 
Moreover, to the extent that this practice exists and 
may be unfair to unitholders of Trusts that hold such 
units in their portfolio, the Commission also requests 
comment on what steps would be necessary and 
appropriate to alleviate any unfairness. 


B. Proposed Amendment of Rule 19b-1 


Proposed Rule 19b-1(c) and (d)34 would allow a Trust 
engaged exclusively in the business of investing in 
Trust Debt Securities (as defined in proposed Rule 
14a-3(b) to make more than one capital gains distribu- 
tion in any one taxable year, provided that: 


(1), The.capital gain distribution is a result 
of (jj)-an issuer’s calling or redeeming the 





34The proposed amendments to Rule 19b-1 would not 
change paragraphs (a) and (b) of existing Rule 19b-1. 
Paragraph (c) of the existing Rule would be relettered 
paragraph (e), but otherwise remains unchanged. 





Trust Debt Security held by the Trust, (ii) 
the sale of a Trust Debt Security held by 
the Trust, (ii) the sale of a Trust Debt 
Security to provide funds for redemption of 
Trust units when the amount received by 
the Trust for such sale exceeds the amount 
required to satisfy the redemption distribu- 
tion, (iii) sale of a Trust Debt Security to 
maintain qualification of the Trust as a 
“regulated investment company” under 
Section 851 of the Internal Revenue Code, 
(iv) regular distributions of principal and 
prepayment of principal on Trust Debt 
Securities, or (v) sale of a Trust Debt Sec- 
urity to maintain the investment stability of 
the Trust; and 


(2) Capital gains distributions are clearly 
described as such in a report to the 
unitholder’s which accompanies each such 
distribution. 


A sale made in order to maintain the “investment sta- 
bility” of the Trust is defined by the proposed amend- 
ments to mean a sale made to prevent deterioration in 
the value of the Trust Debt Securities held by the 
Trust when one or more of the following factors 
exists: (1) a default in the payment of principal or 
interest on a Trust Debt Security, (2) an action 
involving the issuer of a Trust Debt Security which 
adversely affects the ability of such issuer to continue 
payment of principal or interest on a Trust Debt 
Security, or (3) an adverse change in the market, reve- 
nue, or credit factors which adversely affects the 
ability of such issuer to continue payment of principal 
or interest on its Trust Debt Securities. This defini- 
tion, it should be emphasized, modifies slightly the 
term “investment stability” as defined in the existing 
exemptive orders under Rule 19b-1, but in a more 
general manner which appears to place more ascer- 
tainable limits on when a Trust Debt Security can be 
sold. 


Other than the above discussed modification, 
proposed Rule 19b-1(c) and (d) is merely a codifica- 
tion of existing exemptive orders in this area. 


C. Proposed Rule 22c-1 


Proposed Rule 22c-1, which would expatid existing 
Rule 22c-1, would provide, in pertinent fart) that a 
Sponsor of a Trust engaged in the business of 
investing in Trust Debt Securities may sell and repur- 
chase Trust units in the secondary market at a price 
based on the offering side evaluation of the Trust Debt 
Securities in the Trust portfolio, determined on the 
last business day of each week, effective for all sales 
made during the following week, if on the days that 


such sales or repurchases are made the Sponsor re- 
ceives a letter from a qualified Evaluator 35 Stating, in 
its opinion, that: 


(1) in the case of repurchases, the current 
bid price is not higher than the offering 
side evaluation, computed on the last busi- 
ness day of the previous week, and 


(2) in the case of resales, the offering side 
evaluation, computed as of the last 
business day of the previous week, is not 
more than one-half of one percent ($5.00 
on a unit representing $1,000 principal 
amount of Trust Securities) greater than 
the current offering price. 


That part of proposed amendment of Rule 22c-1 which 
deals with the Sponsor’s secondary market activities 
is merely a codification of existing exemptive orders 
in this area. 


The Commission believes that it would be very useful 
also to amend the existing portion of Rule 22c-1(b) 
which has caused numerous interpretive problems in 
that it ties to the close of the New York Stock 
Exchange the time for pricing a// securities even 
though they are not (and could not be) listed for 
trading on that exchange, i.e., bank certificates of 
deposit, municipal bonds, and other types of money 
market instruments. Accordingly, paragraph (b) of 
Rule 22c-1 would be amended to require forward 
pricing for all portfolio securities as of the close of 
the primary trading market in which they are traded. 
The Commission specifically invites comment on 
whether this amendment, which represents a 
codification of existing orders in this area, 36 provides 
an appropriate standard for all securities which might 
be present in an investment company portfolio. 





35The Rule would define a “qualified Evaluator” to 
mean any Evaluator which represents it is in a 
position to determine, on the basis of an informal 
evaluation of the Trust Debt Securities held in the 
Trust’s portfolio, whether (i) the current bid price is 
higher than the offering side evaluation, computed on 
the last business day of the previous week, and (ii) 
the offering side evaluation, computed as of the last 
business day of the previous week, is more than one- 
half of one percent ($5.00 on a unit representing 
$1,000 principal amount of Trust Debt Securities) 
greater than the current offering price. 


36See, e.g., G.T. Pacific Fund, Inc., Investment 
Company Act Release No. 9748 (May 3, 1977). 
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TEXT OF RULEMAKING 


It is proposed to amend Part 270 of Chapter II of Title 
17 of the Code of Federal Regulations by — 


|. Adding §270.14a-3 as follows: 


§270.14a-3 Exemption from section 14(a) of the Act 
for certain registered unit investment trusts and their 
principal underwriters. 


(a) A registered unit investment trust (hereinafter 
referred to as the “Trust”) engaged exclusively in the 
business of investing in trust debt securities, and any 
principal underwriter for the Trust, shall be exempt 
from section 14(a) of the Act with respect to a public 
offering of Trust units; Provided, That: 


(1) At the commencement of such offering 
the Trust holds at least $100,000 principal 
amount of trust debt securities (or delivery 
statements relating to contracts for the 
purchase of any such securities which, 
together with cash or an irrevocable letter 
of credit issued by a bank in the amount 
required for their purchase, are held by the 
Trust for purchase of the securities); 


(2) If, within ninety days from the time that 
the Trust’s registration statement has 
become effective under the Securities Act 
of 1933 [15 U.S.C. 77a et seq.] the net 
worth of the Trust declines to less than 
$100,000 or the Trust is terminated, the 
sponsor for the Trust shall — 


(i) refund, on demand and without 
deduction, all sales charges to any 
unitholders who purchased Trust units 
from the sponsor (or from any under- 
writer or dealer participating in the 
distribution), and 


(ii) liquidate the trust securities held by 
the Trust and distribute the proceeds 
thereof to the unitholders of the Trust; 


(3) The sponsor instructs the trustee when 
the trust debt securities are deposited in 
the Trust that, in the event. that 
redemptions by the sponsor or any under- 
writer of units constituting a part of the 
unsold units results in the Trust having a 
net worth of less than 40 percent of the 
principal amount of the trust debt 
securities (or delivery statements relating 
to contracts for the purchase of any such 
securities which, together with cash or an 
irrevocable letter of credit issued by a bank 
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in the amount required for their purchase, 
are held by the Trust for purchase of the 
securities) initially deposited in the Trust— 


(i) the trustee shall terminate the Trust 
and distribute the assets thereof to the 
unitholders of the Trust, and 


(ii) the sponsor for the Trust shall refund, 
on demand and without deduction, all 
sales charges to any unitholder who pur- 
chased Trust units from the sponsor or 
from any underwriter or dealer participating 
in the distribution. 


(b) For the purposes of determining the 
availability of the exemption provided by 
the foregoing subsection, the term “trust 
debt securities” shall include: 


(1) interest bearing obligations issued by 
a corporation; 


(2) interest bearing obligations issued by 
a state, or by any agency, instrumentality, 
authority or political subdivision thereof; 


(3) government securities; and 


(4) units of a previously issued series of 
the Trust; Provided, That: 


(i) the aggregate principal amount of 
units of existing series so deposited shall 
not exceed 10% of the aggregate principal 
amount of the portfolio of the new series; 


(ii) the aggregate principal amount of 
units of any particular existing series so 
deposited shall not exceed 5% of the ag- 
gregate principal amount of the portfolio of 
the new series: 


(iii) no units shall be so deposited which 
do not substantially meet investment qual- 
ity criteria at least as high as those appli- 
cable to the new series in which such units 
are deposited; 


(iv) the value of the trust debt securities 
underlying units of an existing series de- 
posited in a new series shall not, by reason 
of maturity of such securities according to 
their terms within ten years following the 
date of deposit, be reduced sufficiently for 
such existing series to be voluntarily termi- 
nated; 


(v) units of existing series so deposited 





shall constitute units purchased by the 
sponsor as market maker and not remain- 
ing unsold units from the original distribu- 
tion of such units; and 


(vi) the sponsor shall deposit units of 
existing series in the new series without a 
sales charge. 


ll. Redesignating existing paragraph (c) of §270.19 
b-1 as (e) and adding new paragraphs (c) and (d) as 
follows: 


§270.19b-1 
gains. 


Frequency of distribution of capital 


(c) The provisions of this rule shall not apply to a 
unit investment trust (hereafter referred to as the 
“Trust”) engaged exclusively in the business of in- 
vesting in trust debt securities (as defined in Rule 
14a-3(b) [17 CFR 270.14a-3(b)] under this Act); 
Provided, That: 


(1) The capital gain distribution is a resuit 
of— 


(i) an issuer’s calling or redeeming a trust 
debt security held by the Trust, 


(ii) the sale of a trust debt security by the 
Trust to provide funds for redemption of 
Trust units when the amount received by 
the Trust for such sale exceeds the amount 
required to satisfy the redemption distribu- 
tion, 


(iii) the sale of a trust debt security to 
maintain qualification of the Trust as a 
“regulated investment company” under 
Section 851 of the Internal Revenue Code 
of 1954, as amended, 


(iv) regular distributions of principal and 
prepayment of principal on trust debt 
securities, or 


(v) the sale of a trust debt Security in 
order to maintain the investment ‘stability 
of the Trust; and stie 


(2) Capital gains distributions are clearly 
described as such in a report to the unit- 
holder which accompanies each such 
distribution. 


(d) For purposes of the foregoing paragraph, sales 


made to maintain the investment stability of the Trust 
means sales made to prevent deterioration of the 
value of the trust debt securities held in the Trust 
portfolio when one or more of the following factors 
exist: 


(1) A default in the payment of principal 
or interest on a trust debt security; 


(2) An action involving the issuer of a 
trust debt security which adversely affects 
the ability of such issuer to continue pay- 
ment of principal or interest on its trust 
debt securities; or 


(3) A change in market, revenue or credit 
factors which adversely affects the ability 
of such issuer to continue payment of 
principal or interest on its trust debt secu- 
rities. 


[Existing paragraph (c) is redesignated paragraph (e).] 


ll. Amending paragraphs (a) and (b) of §270.22c-1 
as follows: 


§ 270.22c-1 Pricing of redeemable securities for 
distribution, redemption and repurchase. 


(a) No registered investment company issuing any 
redeemable security, no person designated in such 
issuers prospectus as authorized to consummate 
transactions in any such security, and no principal 
underwriter of, or dealer in, any such security shall 
sell, redeem, or repurchase any such security except 
at a price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an order 
to purchase or sell such security; Provided, That: 


(1) This paragraph shall not prevent a 
sponsor of a unit investment trust (herein- 
after referred to as the “Trust”) engaged 
exclusively in the business of investing in 
trust debt securities (as defined in Rule 
14a-3(b) [17 CFR 270.14a-3(b)]) from 
selling or repurchasing Trust units in a 
secondary market at a price based on the 
offering side evaluation of the trust debt 
securities in the Trust’s portfolio, .deter- 
mined at any time on the last business day 
of each week, effective for all sales made 
during the following week, if on the days 
that such sales or repurchases are made 
the sponsor receives a letter from a quali- 
fied evaluator stating, in its opinion, that: 


(i) in the case of repurchases, the current 
bid price is not higher than the offering 
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side evaluation, computed on the 
business day of the previous week; and 


last 


(ii) in the case of resales, the offering 
side evaluation, computed as of the last 
business day of the previous week, is not 
more than one-half of one percent ($5.00 
on a unit representing $1,000 principal 
amount of trust debt securities) greater 
than the current offering price. 


(b) For the purposes of this rule, (1) the current net 
asset value of any such security shall be computed on 
each day during which the New York Stock Exchange 
is open for trading, not less frequently than once daily 
as of the time of the close of trading on the relevant 
primary trading market in which each portfolio 
security is traded, and (2) a “qualified evaluator” shall 
mean any evaluator which represents it is in a position 
to determine, on the basis of an informal evaluation of 
the trust debt securities held in the Trust’s portfolio, 
whether— 


(i) the current bid price is higher than the 
offering side evaluation, computed on the 
last business day of the previous week, and 


(ii) the offering side evaluation, computed 
as of the last business day of the previous 
week, is more than one-half of one percent 
($5.00 on a unit representing $1,000 
principal amount of trust debt securities) 
greater than the current offering price. 


STATUTORY BASIS: New Rule 14a-3 is promulgated 
pursuant to the provisions of Sections 6(c) [15 U.S.C. 
§ 80a-6(c)] and 38(a) [15 U.S.C. § 80a-37(a)] of the 
Act. Amended Rule 19b-1 is promulgated pursuant to 
the provisions of Sections 6(c), 19(b) [15 U.S.C. 
§ 80a-19(b)] and 38(a) of the Act. Amended Rule 22c-1 
is promulgated pursuant to the provisions of Sections 
6(c), 22(c) [15 U.S.C. § 80a-22(c)] and 38(a) of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10546/January 8, 1979 
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SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15480/January 8, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10547/January 9, 1979 


In the Matter of 


DYNAVEST FUND, INC. 

c/o Richard A. Levine, Esq., Receiver 
Amster & Levine, P.A. 

225 Millburn Avenue 

Millburn, New Jersey 07041 


(811-1921) 


ORDER PURSUANT TO SECTION 8&(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


On December 11, 1978, a notice was issued (Invest- 
ment Company Act Release No. 10516) of an appli- 
cation filed on October 26, 1978, by Dynavest Fund, 
Inc. (“Applicant”), registered under the Investment 
Company Act of 1940 (“Act”) as a diversified, open- 
end, management investment company, requesting an 
order of the Commission, pursuant to Section 8(f) of 
the Act, declaring that Applicant has ceased to be an 
investment company as defined by the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application wou'd be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that 
Applicant has ceased to be an investment company as 
defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration under the Act of Dynavest Fund, 
Inc., shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10548/January 9, 1979 


In the Matter of 


INVESTORS CORPORATION OF NORTH CAROLINA 
c/o Robert G. Stockton, Esq. 
Hudson, Petree, Stockton, Stockton & 
Robinson 
P.O. Box 2860 
Winston-Salem, North Carolina 27102 


(811-2452) 


ORDER PURSUANT TO SECTION 8&(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


On December 13, 1978, a notice was issued (Invest- 
ment Company Act Release No. 10523) of an appli- 
cation filed on October 23, 1978, and an amendment 
thereto filed on December 8, 1978, by Investors 
Corporation of North Carolina (“Applicant”), regis- 
tered under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, management 
investment company, requesting an order of the 
Commission, pursuant to Section 8(f) of the Act, 
declaring that Applicant has ceased to be an invest- 
ment company as defined by the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that 
Applicant has ceased to be an investment company as 
defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration under the Act of Investors 
Corporation of North Carolina shall forthwith cease to 
be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10549/January 9, 1979 


In the Matter of 


FIRST MIDWEST CAPITAL CORPORATION 
Suite 700 Chamber of Commerce Building 
15 South Fifth Street 

Minneapolis, Minnesota 55402 


(812-4385) 


ORDER PURSUANT TO SECTION 17(d) OF THE ACT 
AND RULE 17d-1 THEREUNDER PERMITTING 
PARTICIPATION IN JOINT TRANSACTION. 


First Midwest Capital Corporation (‘“‘Applicant’’), 
registered under the Investment Company Act of 1940 
(“Act”) as a non-diversified, closed-end, management 
investment company and a federal licensee under the 
Small Business Investment Act of 1958, filed an appli- 
cation on November 1, 1978, and an amendment 
thereto on December 1, 1978, pursuant to Section 
17(d) of the Act and Rule 17d-1 thereunder, for an 
order of the Commission permitting a proposed trans- 
action whereby Applicant will participate in the 
refinancing of Rauenhorst, Bellows and Associates, 
Inc. (“RBA”). Applicant is a wholly-owned subsidiary 
of First Midwest Corporation, also registered under 
the Act as a non-diversified, closed-end, management 
investment company. 


On December 11, 1978, a notice was issued (invest- 
ment Company Act Release No. 10515) of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found, on the 
basis of the information stated in the application, that 
the participation of Applicant in the refinancing of 
RBA, on the basis proposed, will be consistent with 
the provisions, policies and purposes of the Act, and 
that such participation will be on a basis not less 
advantageous than that of other participants in the 
refinancing of RBA. Accordingly, 


IT 1S ORDERED, pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder, that the proposed trans- 
action whereby Applicant will participate in the 
refinancing of RBA be, and hereby is, permitted, 
effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10550/January 10, 1979 


In the Matter of 


MUNICIPAL EXEMPT TRUST, NEW YORK 
EXEMPT SERIES 1 AND OTHER STATE, NATIONAL, 
SIMILAR AND SUBSEQUENT SERIES 


c/o Glickenhaus & Co. 
522 Fifth Avenue 
New York, New York 10036 


(812-4389) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 22(d) OF THE ACT. 


On December 18, 1978, a notice was issued (Invest- 
ment Company Act Release No. 10533) of an appli- 
cation filed on November 7, 1978, and amendments 
thereto on December 6, 1978, and December 15, 1978, 
by Municipal Exempt Trust, NewYork Exempt Series 1 
and Other State, National, Similar and Subsequent 
Series (“Fund”), a unit investment trust registered 
under the Investment Company Act of 1940 (the 
“Act”), pursuant to Section 6(c) of the Act, for an 
order of the Commission exempting the Fund from 
the provisions of Section 22(d) of the Act to the extent 
necessary to permit the investment pursuant to an 
automatic accumulation account of income and 
capital gains distributions made to unitholders of a 
predecessor series of the Fund into units of a sub- 
sequent series of the Fund, or into units of a 
previously formed series which have been purchased 
in the secondary market, at a reduced sales charge. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
granting of the requested exemption is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


748/SEC DOCKET 


IT iS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 22(d) of the Act, to the extent requested, 
be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10551/January 11, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6014/January 11, 1979 





INVESTMENT COMPANY ACT OF 1940 
Reiease No. 10552/January 11, 1979 


In the Matter of 
MEMBERS’ INVESTMENT FOR GROWTH FUND, LTD. 


1617 Sherman Avenue 
Madison, Wisconsin 53704 


(811-2113) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
8(f) OF THE ACT FOR AN ORDER DECLARING THAT 
THE APPLICANT HAS CEASED TO BE AN INVEST- 
MENT COMPANY. 


NOTICE IS HEREBY GIVEN that Members’ Investment 
For Growth Fund, Ltd. (“Applicant”), registered under 
the Investment Company Act of 1940 (“Act”) as an 
open-end, diversified management investment com- 
pany, filed an application on November 3, 1978, and 
an amendment thereto on January 2, 1979, for an 
order of the Commission, pursuant to Section 8(f) of 
the Act, declaring that Applicant has ceased to be an 
investment company as defined in the Act. All inter- 
ested persons are referred to the application on file 
with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 





Applicant, a corporation organized under the laws of 
the State of Maryland, registered under the Act on 
September 10, 1970, and concurrently filed a regis- 
tration statement on Form S-5 under the Securities 
Act of 1933 for the public offer and sale of shares of 
its common stock. Applicant states that this 
registration statement was never declared effective, 
and was formally withdrawn pursuant to its request on 
June 19, 1978. 


Applicant further states that on August 10, 1970, it 
issued 125,000 shares of its common stock to 
Michigan Credit Union Employees Pension Plan (the 
“Plan”) in a private placement transaction, and that 
during the period from August 10, 1970, to February 
29, 1972, Applicant issued an additional 699,915 
shares of its common stock to the Plan. Applicant 
represents that on July 3, 1973, ICU Services 
Corporation, Applicant’s current investment adviser, 
purchased all of Applicant’s outstanding shares from 
the League Life Insurance Company, a wholly owned 
subsidiary of the Michigan Credit Union League which 
had purchased all of the shares of the Applicant neld 
by the Plan. Applicant further represents that it has 
not issued any shares since July 3, 1973, except those 
shares resulting from the automatic reinvestment of 
dividends paid to Applicant’s sole stockholder, ICU 
Services Corporation. 


Applicant states that on June 30, 1978, it made an in- 
kind liquidating distribution to its sole stockholder, 
ICU Services Corporation, pursuant to a plan of liqui- 
dation adopted by Applicant’s board of directors and 
approved by its sole stockholder. 


Applicant represents that it currently has no assets, 
except for $100 in a checking account which will be 
distributed to its sole shareholder upon final 
dissolution of the Applicant and will not be invested 
in securities. Applicant further represents that it has 
no outstanding debts or other liabilities, is not a party 
to any pending litigation or administrative hearing, 
has ceased all business activities and does not 
propose to engage in any business activities other 
than activities necessary for the final winding up of its 
affairs, and that, upon approval of this application, 
intends to take the necessary action to formally 
dissolve under the laws of the State of Maryland. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, on its own motion or upon 
application, finds that a registered investment 
company has ceased to be an investment company, it 
shall so declare by order and, upon the effectiveness 
of such order, the registration of such company shall 
cease to be in effect. 


NOTICE IS’ FURTHER GIVEN that any interested 
person may, not later than February 5, 1979, at 5:30 


p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 
of the Rules and Regulations promulgated under the 
Act, an order disposing of the application herein will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10553/January 11, 1979 


In the Matter of 


NEW JERSEY TAX-EXEMPT INCOME TRUST, 
SERIES 1 (AND ISSUES SUPPLEMENTAL THERE- 
TO) 


and 


JOHN J. RYAN & CO., INC. 
80 Main Street 
West Orange, New Jersey 07052 


(812-4372) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTIONS 14(a) AND 
19(b) OF THE ACT AND RULES 19b-1 AND 22c-1 
THEREUNDER 
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New Jersey Tax-Exempt Income Trust, Series | (and 
Issues Supplemental Thereto) (“Fund”), a unit invest- 
ment trust registered under the Investment Company 
Act of 1940 (“Act”), and its sponsor, John J. Ryan & 
Co., Inc. (“Sponsor”), filed an application on October 
10, 1978, and amendments thereto on November 13, 
1978, and December 11, 1978, pursuant to Section 6(c) 
of the Act for an order of the Commission exempting 
the Fund from compliance with the initial net worth 
requirements of Section 14(a) of the Act, exempting 
the frequency of capital gains distributions of the 
Fund from the provisions of Section 19(b) of the Act 
and Rule 19b-1 thereunder, and exempting the 
secondary market operations of the Sponsor from the 
provisions of Rule 22c-1. 


On December 14, 1978, a notice (investment Company 
Act Release No. 10528) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Sections 14(a) and 19(b) of the Act and Rules 19b-1 
and 22c-1 thereunder, be, and hereby is, granted, 
effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10554/January 11, 1979 


In the Matter of 


METROHIO CORPORATION 
353 Bay Street 

Toronto, Ontario, Canada 
M5H2T8 
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(812-4320) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM ALL PROVISIONS 
OF THE ACT. 


Metrohio Corporation (‘“‘Applicant’’), a Delaware 
corporation registered as a closed-end, non-diversi- 
fied, management investment company under the 
Investment Company Act of 1940 (“Act”), filed an 
application on May 24, 1978, and amendments thereto 
on October 30 and November 8, 1978, pursuant to 
Section 6(c) of the Act, for an order of the 
Commission exempting the Applicant from all 
provisions of the Act. 


On December 12, 1978, a notice was issued (Invest- 
ment Company Act Release No. 10519) of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing, and stated that 
an order disposing of the application would be issued 
as of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that. 
the granting of the requested exemption from all 
provisions of the Act is appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from all provisiions 
of the Act be, and hereby is granted, effective forth- 
with, subject to the conditions that: 


(1) Applicant will refrain from the issuance of any 
additional securities; 


(2) Applicant will engage in no business activities 
other than those required in order to effect the trans- 
actions set forth in the application; 


(3) Applicant will notify the Commission of any 
offering of securities in the United States by its parent 
corporation, Canadian First Mortgage Corporation 
(“CFM”), or by CFM’s parent, The Metropolitan Trust 
Company (“Metropolitan”); and, 


(4) The transfer of all shares of Transohio stock from 
the Applicant to Metropolitan, as described in the 
application, will be at a price not less than the price 
per share originally paid by the Applicant ($13.75) 
plus per share capitalized acquisition costs, both as 
adjusted for any Transohio stock dividends. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 





George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10555/January 11, 1979 


In the Matter of 
CONSTITUTION FUND, INC. 


KEYSTONE INVESTMENT MANAGEMENT 
COMPANY, INC. 


KEYSTONE SECURITIES COMPANY, INC. 
99 High Street 
Boston, Massachusetts 02110 


and 


DANIEL A. PHILLIPS 
Fiduciary Trust Company 

175 Federal Street 

Boston, Massachusetts 02110 


(812-4390) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 2(a)(19) OF 
THE ACT 


Constitution Fund, Inc. (“Fund”), a Massachusetts 
corporation and an open-end management investment 
company registered under the Investment Company 
Act of 1940 (“Act”), Keystone Investment Manage- 
ment Company, Inc., a Delaware corporation and the 
Fund’s investment adviser, Keystone Securities 
Company, Inc., a Delaware corporation, and Daniel A. 
Phillips (“Phillips”) filed an application pursuant to 
Section 6(c) of the Act on November 13, 1978, for an 
order of the Commission declaring that Phillips shall 
not be deemed an “interested person” as that term is 
defined in Section 2(a)(19) of the Act with respect to 
the Fund, its investment adviser or its principal under- 
writer by reason of his status as a member of and 
President of Fiduciary Association, a_ registered 
broker-dealer under the Securities Exchange Act of 
1934. 


On December 14, 1978, the Commission issued a 
notice of filing of said application (Investment 
Company Act Release No. 10524). The notice gave 
interested persons an opportunity to request a hearing 
and stated that an order disposing of the application 


would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been 
filed and the Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the granting of the requested exemption is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 


intended by the policy and provisions of the Act. 
Accordingly, 


IT iS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 2(a)(19) of the Act be, and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 654/January 9, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6012/January 9, 1979 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 655/January 8, 1979 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15463/January 8, 1979 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 656/January 8, 1979 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15480/January 8, 1979 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 657/January 8, 1979 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15481/January 8, 1979 








LITIGATION 





Litigation Release No. 8637/January 9, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
HOWARD ASSOCIATES, et al. (United States 
District Court for the Southern District of New York, 
Civil Action No. 78-3685) 


The Securities and Exchange Commission announced 
that on January 5, 1979 the United States District 
Court for the Southern District of New York entered a 
Final Order against Howard Associates and Marc 
Howard. Howard Associates is a hedge fund with 
offices in New York, New York and Marc Howard is its 
general partner. The two defendants consented to the 
entry of the Final Order without admitting or denying 
the allegations of the Complaint, which was filed on 
August 10, 1978.1 


The Court ordered the defendants not to sell blocks of 
securities, as defined, of any issuer for four business 
days following any purchase of the common stock of 
such issuer by them or pursuant to an order entered, 
caused, or directed by them or for their benefit or 





1See Litigation Release No. 8502/ August 10, 1978 
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account except where permitted under certain 
exceptions set forth in the Final Order. In addition, 
The Court ordered that the defendants not, after 
having acquired a substantial long position in any 
security, for the purpose of inducing the purchase of 
such security by others, effect a series of transactions 
in such security creating actual or apparent active 
trading in such security, or raising the price, and, 
while the market reflects such transactions, sell 
significant amounts of the long position in such 
security. The Court also ordered the defendants not to 
violate the anti-fraud provisions of Section 10(b) of 
the Securities Exchange Act of 1934 and Rule 10b-5 
thereunder in connection with certain securities. 


in its Complaint, the Commission alleged that from 
on or about March 6, 1975 to the present, Marc 
Howard and Howard Associates, after acquiring sub- 
stantial long positions in various securities for the 
account of Howard Associates, manipulated the 
markets for those securities on certain specified dates 
by, among other things, entering orders for and 
purchasing additional amounts of those securities ina 
manner which caused the market price to rise and be 
maintained at artificially high levels. While the 
markets for those securities reflected the alleged 
manipulative activities, March Howard and Howard 
Associates sold substantial amounts of Howard 
Associates’ long positions in those securities. More- 
over, the Complaint alleged that Marc Howard and 
Howard Associates failed to disclose the full facts 
and circumstances surrounding the alleged manipula- 
tive activities. The Complaint included allegations of 
manipulative activities with respect to the common 
stock of nine identified issuers, all listed on the New 
York Stock Exchange or the American Stock 
Exchange, as well as securities of certain other 
issuers. 





Litigation Release No. 8638/January 10, 1979 


UNITED STATES v. GARY L. DIGIROLAMO (D. Hawaii 
CR. No. 77-01344) 


Walter Heen, United States Attorney for the District of 
Hawaii, Leonard H. Rossen, Associate Regional 
Administrator, San Francisco Branch Office, and Jack 
H. Bookey, Regional Administrator, Seattle Regional 
Office, announced that on December 11, 1978 Gary L. 
DiGirolamo (“DiGirolamo”) was sentenced to a term of 
5 years imprisonment upon entry of judgment on his 
pleas of nolo contendere to charges that he violated 
federal anti-fraud laws. Sentence was imposed by 
United States District Judge Dick Yin Wong who 





stayed the execution of the sentence until January 15, 
1979 when DiGirolamo is to surrender. 


On April 11, 1978 DiGirolamo, formerly of Honolulu, 
Hawaii, pleaded nolo contendere to 5 counts of a 50 
count indictment returned on December 1, 1977, 
which charged 27 counts of securities fraud, 8 counts 
of wire fraud, 14 counts of mail fraud, and 1 count of 
the interstate transportation of a security knowing the 
same to have been taken by fraud in connection with 
the offer and sale of real estate limited partnership 
interests to the public. 


For further details see Litigation Release Nos. 8376 
and 8317. 





Litigation Release No. 8639/January 11, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
ILIKON CORPORATION (United States District Court 
for the District of Columbia, Civil Action No. 78-1803) 


The Commission announced today that the United 
States District Court for the District of Columbia 
entered a final judgment of permanent injunction 
against llikon Corporation (“llikon”’) of Bridgeview, 
Illinois, restraining and enjoining llikon from failing to 
timely file periodic reports with the Commission and 
requiring llikon to comply with certain undertakings. 
llikon in consenting to the entry of the Court’s judg- 
ment, admitted that they had filed reports in an 
untimely manner on 16 separate occasions. The 
Commission’s Complaint was filed on September 25, 
1978. See Litigation Release No. 8547/September 26, 
1978. 


The Complaint had alleged that Ilikon, as part of a 
continuing course of conduct extending over several 
years, failed to timely file with the Commission 
certain Annual Reports and Quarterly Reports required 
to have been filed. 





Litigation Release No. 8640/January 11, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
DIVERSIFIED INDUSTRIES, INC., et al., Civil Action 
No. 76-2114 (United States District Court for the 
District of Columbia) 


The Securities and Exchange Commission announced 
today an agreement to settle and terminate its. civil 
action against Sam Fox. 


Pursuant to the terms of the Stipulation and Under- 
taking approved and ordered by the Court, Fox agreed 
to abide by the various Sections of the Securities 
Exchange Act of 1934 and Rules promulgated there- 
under as alleged in the Commission’s complaint. In 
light of the Undertaking the Commission agreed to 
terminate the action as it pertains to Fox. 


The Commission’s complaint in this matter, which 
was filed on November 15, 1976, named Fox, among 
others, as a defendant. The complaint alleged, among 
other things, violations of Sections 10(b) (anti-fraud), 
13(a) (reporting) and 14(a) (proxy) of the Securities 
Exchange Act of 1934 and various rules thereunder, in 
connection with certain business practices at 
Diversified Industries, Inc. 


For further details please see Litigation Release Nos. 
7650, 7722 and 8020. 








SECURITIES INVESTOR PROTECTION ACT 
OF 1970 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 82/January 8, 1979 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15481/January 8, 1979 








FREEDOM OF INFORMATION ACT 





FREEDOM OF INFORMATION ACT 
Release No. 57/January 9, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6012/January 9, 1979 
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